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Clarke 
} Case agreed from Burke.- 


v. * 
Wells’s administrator. 


After an injunction is dissolved, and the bill continued as an original 
bill, the Court will order the money Sequvered at dLaw to be retain- 
ed by the Master, until the Plaintiff at Law giye ty to perform 
the decreé which may be made at the hearing, where it appears to 
the Court that the Plaintiff is insolvent, —22 — — 


resides out of the State. tan sen Og 


» A suit at Law was com in ‘esate Coualy 
Coiiet, in'the name of Wells's F sadtottiiio to’ the use 
of James L. Terril, against Clarke, upou.a promissory 
ote, and judgment was obtained for the suth oF c—., 
Clarke appealed, and in'the Superior Cotirt, “jud 
Was again rendered for the Plaintiff. “ Clarke led 
- ii Equity, and procared an ‘injanction to stay further 


proceeilings upon the judgment ‘at Law. To this bill, 
the Defendant put in a ‘special demurrer, which wih 


Steal savt 


oi y 
A 4 


‘overruled by the Court, and the Defendant then filed fits . 


answer.’ Upon the hearing of the fill ‘and answer, thé 
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Jexx, 1811. injunction was dissolved, and Complainant prayed 
oy his bill might stand over as an original bill. At the — 
OnK® succeeding Term, the aioney to satisfy the judgment at _ 
Wells. Law having been levied, Complainant moved the Court — 
for an order, that the Clerk of Rutherford Superior | 
Court, into whose hands the money so levied had been — 
paid, should retain the money until the final determina- J 
tion of this suit, unless the Defendant should give bond J. 
with good and sufficient securities, to perform the decree _ 
which the Court should make upon the final hearing of 
the cause. This motion was founded upon an affidavit | 
made by Complainant, stating the insolvency of James — 
L. Terril, who had the beneficial interest in the judg- . 
ment at Law, amd who was the sole administrator of 
Wells ; and this affidavit was supported by the return of 
no goods,”’ endorsed by the Sheriff on three executions : 
that had issued from the Court of said county against @ 
the said Terril.’ It is submitted to the Supreme Court @ 
to-decide, Whether this motion ought to be allowed ? 
R. Williamson and J. Pickens for Complainants 7. 
Coxe and M. Troy, for Defendant. j 


Locxz, Judge, delivered the opinion of the Court : 


The Court of Equity has the power to make the order 
moved for by the Complainant in this case: but this 
power ought te be exercised, only in cases where, with-. 
out such interference, justice could not be effected. As, 
where the Plaintiff at Law is, or probably will be insol- 
vent. at or before the final decisiqn of the cause in Equi. ' 
ty ; or where he resides out of the State, and at such a . 
distance as to expose the party prevailing, to great 
trouble, expense, and inconvenience, in getting back his 
money. Indeed, without such a power in a Court of: 
Equity, it could not afford that remedy which induces 
inen to seek redress in that Court. A Plaintiff (who 
may be insolvent) obtains a judgment at Law, against? 
a man who has no legal, but a good equitable defence ; 
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to avail himself ofthis defence, he procures bill of in- S66, xe | 
junction; bat the Plaintiff at Law has a conscience hardy WYN 

— deny ll he equitable matter contained in the — 
Complainant's bill, and on the hearing, the injunctian is Wells. 

dissolved. ‘The Complainant, conscious, however, that 

he-can prove the facts upon which’ lis claim to relief is 

-\ founded, continues over his bill as an original, procures 

— Mlle reid the Baal heaving. 6 thd Gagte, o- 

_* talee-a.decree:in-bin favors; But is the-mean time, the 

- Plaintiff at Law has received:a satisfaction of his judg- 

"ment, is utterly insolvent, and beyond the’ reach of the 

Court, Of what ayail to the Complainant is the mere 

decree of the Court ?:: The remedy, which be has been 

secking for years, turns out to be meiely nominal : it 

yields him viothing: To prevent this @vil, the Court‘of 

_» Equity will exercise the power of making such an order 

as that now moved for ; and it appears to. the Court that 

- the facts contained in Complainant’s. affidavit are sufli- 

cient to authorise the exercise ‘ef this power in the pre- 

segt case, Let the motion be allowed, and the money 


retained by the Clerk, until bond with good security be 
given to refund the money in the erent of a corre being 
"made to that effect. 
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Sethe teste of B, conveys the pepscnal’ property of. 
B. died possessed, to C, who takes ont, letters pf adi ipisti 
the estate of B. and afterwarils procures t e —* tobe p 
~ and ‘A. btings an ‘action of trover €. a 
- property, aNeging that the coiveyiite had heen pro- 
cured,, Upon thé trial, the Jury find that the conveyance had beén 
froudulently pppgured, and, is, void :, but.G, insists that A, sing 
brought an action — Law, rust, shew “ fitle,. aad th 8 car 
dotle only by Sewing the asseht of C, that he should have the pre 
perty; for until this assant BE given, the legat title is in C. 2s admin. 
jstrator. , Held that C, having: recognized the title of A. : 
administration grapged, by accepting the conveyange, and having 
reco. :nized it after administration granted, by procuring the conveys 
ance t6 be pttived and registered, he ‘has thereby acknowled 
A’s rightattd Riven such assent’as vests the legal title in A. | 7 

An administrator cannot bring .trover fora chattel, after his consent 
that Qefendant shall have it, before administration granted, 


— 


eee 


— ———— —————— OE ge ae ar —* 


This was an action of trover fora a of negroes, _ 
tmhentioned in the Plaintiff’s declaration. On ‘the tri 
the following facts appeared in ev idence. 

Laban T aylo died in the year 1800, possessed of the’ 
aforesaid negroes, intestate, and without issue, and with« 
out brothers, or sisters, or the children of such ; leavir 
no father, but a mother, who became entitled to the ne- 
groes in question. In January, 1804, and before any 
adthinistration was taken out upon the estate of Laban 
Taylo, Abfeail Taylo, his mother, conveyed to Phelicia: 
Terfington, wife of the Defendant, the aforesaid negroes, 
by an instrument of writing, in the following words, | 
to-wit: ~ 


— eS 


“ 


bs agate COUNTY. 


¥; 
“STATE OF NORTH-CAROLINA, 
* Rhow all men by these presents, that, whereas my son Lab 
Tayl6, Fsq. late of the Sounty of Sampson, deceased, hath lately died 


intestate, being possessed, at the time of his death, of very considera- 
a 





+) /O OF NORTH-CAROLINA: §. - 
estate, consisting of sum try négro slaves, ponder pet” ay, 


“yesh a 
consul erent 
| appears tl — X 
F sap — ls of whieh ‘the hai) Laban © 


Taylo was possessed at the time ,of Pepe sr pg for, and 


H i a ge i ue of — mm an 


Consideration also SF the Sum of five shilli mye by 
femme in halad' paid ‘before the eAsealing wae 
granted, bargained, end set over, ind, by — 
and set over, unto the | said Phelicia ligia Terlinzton, all. and singular, 
nal property ‘aforesaid, and all and all and ev 
‘property of evéty kind and hatare whh , of which 
: Taylo died possessed, and to: which’T am orlindy le enti- 
tledy under the severaliacts of Assembly ofthe Btateafordsdidy fir the 


of intestate estates: and this to_exe- 
from a belief that .it will tend ‘to —— te 
See whom’ thé’ Lig’ of God ‘and my hire decteéd 


ghould benefit by my property. Witness * nauid aiid sepl, this 31st 
, Panuary, 1804 66) ‘itn sel ET set at 
— — 


J 

her 

ABIGAIL  TAYLO, (szax.) 
\“imark, ; J . 


eee de press at Sree 
i “ JoNaTHAN n ; * 


—— ie a ih eq dl} ’it0 } ; ty dows 
» Tex J 

“Sampson — Term, 1804, Avhen — within 

SS 


on was imevidencesthat the said. Soathey:‘Tetlington 
‘the above vevited conveyance from said Abigail 
and was present Whep she executed.it In Feb- 
ry 1904, letters.of administration upon the estate of 
, Taylo,. were: gvanted tothe’ said / Phelicia Tere 
and shortly efter this, the aboxe named Abigail 
» intermarried with, Jonathan Crossy. who. afier- 
died; and the present’ Plaintiff aduiinisteréd upon 
ate. The Jury found that the negroes had so been 
possession of Jonathan Cross and his wife, during 
overture, agto enable bim,'jin his own names of 
‘administrator after his death, to prosecute and main- — 
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mse, 2611. tain a suits and the Jury further foand, that’ the Abin, 
ened deed of conveyance was void, having been 6b. 


tained by fraud and misrepresentation ; aol gare'n vam 


Ferlington. dict for the Plaintiff. . 


_ There was ne evidence of any: assent on the parte 
the administratrix of Laban TRylo, that Jonathan Cross, 
or his wife, should take the negtoes, so as to-vest a legal 


right in them,.or either of them, except what appeared — 


upon theabove recited deed of gift; and the question — 
reserved for the opinion of the Supreme Court be 
Whether the, before recited deed be not such evidence.of 
assent on. the.part.of the Defendant. and his wife, that 
the legal-interest in the negroes vested in Abigail Tayloi 
That ‘after administration, the Defendant.cannot retract 
and claim , the property as administratrix, upon ¢ 
ground that no assent had been given? 
Jocelyn for Plaintiff ; Sampson for Defendant. 


Jocelyn for the-Plaintiff.—The question pfesented 
the Court for its dpinion, is, Whether ther has’ 
such an assent on'the part of the’ administratrix of 
ban Taylo, as to vest the legal estate in Mrs. Cross? © 

It is trae, thé deed of conveyance was delivered bef 
the Defendant's wife obtained letters of administrat 
Had she administered previous to this transaction, it r 
believed, no doubt could remain upon the subject. © 
. If ah executor purchase the legudy from the legates,a 
even offer him money for it, this amounts to an asse 
Martin’s (Toller’s) Ex’rs, page 201, and the authorit 
the margin. Mrs. Terlington received the deed of ‘a 
veyance on the last day of January; 1804 ; by ‘this 
admitted the property tb be in Més. Cross, and 
to her possession. A few daye afterwards she adm 
tered. Did she, after administration, do any act, whidl 
in law amounted to an assent? It is believed she di 
For after administration she acted upon-the deed in 
a manner as to prove that she still considered the 4 





OF NORTH-CAROLINA. ‘ 
i gaan pps cabaret 
_gented.to such possession ; fur, six months after admin- Ww : ~ 
istration, (see the.deed,) in August,.1804, she applied to °* 
Court and had the deed proved and recorded; and it is Tetlington. 
believed, that upon the principle of implied assent, which 
, the law recognises, she, as completely gave this assent, 
after admiuistration, by relying upon the validity of this 
conveyance, and procegding to act upon it, as ifNshe had - 
taken the deed after administration. 
_ And it is to be observed, that this instrament is not a 
mere release, which might be cqnsidered as surrendering 
up a doubtful claim ; but it is a.complete deed of bargain 
and sale, for a good and valuable consideration, in which 
the administratrix of Laban Taylo unequivocally ac- 
Knowledges the property and legal estate to be in Mrs. 
Cross. And the Plaintiff. cannot, without some difficul- 
: ty, be persuaded that, after this admission and this as- 
sent, the Defendant should be permitted to avail himself 
of.a mere technical objection, and retain the property for 
* the administratrix, when, after administration, she re- 
lied and acted upon a deed, which, — every principle, 
is evidence of an assent. 
It is true, that the next of kin cannot take to himself 
/ a distributive share without the assent of the administra- 
* . tor, because the administrator is not compelled to deli- 
ver it.up; he is entitled to retain, unless a bond is given 
ES as a security against future claims. But if the adminis- 
| 5. trator does assent without bond and security, his legal 
| , remedy is gone, and the next of kin will hold the pto- 
_perty, not only against him, but alse against creditors, 
E except in equity. 
|. In this case, it is s contended, that such assent was gi- 
_ ven, by implication of law, without requiring either band 
ar security. 
: It is further to be remarked, that ‘the quisition is wet 
_ whether Mrs. Cross had possession of the negroes dur- 
__ ing coverture, so as to vest a right in Jonathan Cross, 


Vox. Il. . ° 
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. Jeet, 1811. her husband ; because that is settled by thé Jury, who 3 
found — that she was so possessed ; but, whe- · 
— an express or implied assent had been given, . 


a 


Ry 
T 


Locke, Judge, delivered the opinion of the Court: 

It is trae, that a legatee or person entitled to a distri- 
butive share, cannot legally get possession thereof with- · 

. out*the assent of the executor on administrator, either 
express or implied ; but slight declarations of the execu- 
tor or administrator, as well as many acts, will in Law, ‘4 
amount to such assent. In 1 Com. Dig. $42, (C. €.) it. 
is said, if an executor take a grant, lease, &c. from the 
legatee of the thing or term bequeathed, it will amount 4 
to an assent. To this effect also is 10 Co. 52-6—Offiee 
of Executors, 322-3. Or if he offer money to the lega- · 
tee for the purchase, or send another to the legatee to . 
purchase it of him—1 Com. Dig. 342. These and many — 
other acts of the executor will amount to an assent. 

This case states, that Abigail Taylo, the person by 
law entitled to the estate of Laban Taylo, » did 
execute a deed to Phelicia Terlington for the negroes in 
question ; bat, that at the time said deed was executed, — 
no letters_of Administration had been granted, and that ~ 
afterwards, the said Phelicia obtained letters of adminis- | 
tration on said estate.» The authorities above recited, — 
would be sufficient to shew the assent of the admipistra- _ 
trix, and to vest the property in the person entitled to 
the distributive share of said estate, if Phelicia, at be 
time of taking the deed, had been the administratrix. — 
But it is said she was not, arid of course, that her at-— 
tempt to purchase and acquire title by this deed, ought 
not to bind the administratrix. Whitehall v. Squire, (1 a 
Salk. 296,) is a case where a person, before administra- — 
tion granted, agreed that the Defendant being in pos~ — 
session of a horse, belonging to the estate of the deceas · 
ed might keep him, in satisfaction of funeral charges; 
and afterwards having taken out administration, he © 


« 
> 
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bronght an action of trover to recover the horse. The Jous, 1811. 
Court held that he was bound by his agreement, and 
* judgment was rendered against the administrator bytwo |, 
' of the Judges. It is true, a very learned Judge thought aaa 
otherwise, and on this case, differed from his brethren. 
' If then, this case should be considered as Law, it isde- = - 
+  cisive of this question ; not that there was any express 
_ agreement on the part of Phelicia Terlington thé®.Abi- 
gail Taylo should retain this property as her own ; but 
because her receiving a deed of bargain and sale for a 
. waluable consideration, was at once an admission and ac- 
+  knowledginent on her part, that Abigail Taylo was the 
true owner, and competent to convey the negroes in 
question. It is unnecessary te decide this case merely 
on this ground, in as much as Phelicia Terrington, af- 
ter letters of administration were granted to her, to wit, 
in August, 1004, had this deed proved in the Coanty 
Court of Sampson. If as administratrix, and against 
"this deed, she intended to claim this property, why have 
the deed proved and recorded? it would strengthen the 
evidence against her claim. If shessitended to claim un- 
_ der the deed, then probate thereof in the County Court 
was necessary to give to it validity It may therefore 
he fairly inferred from this act, that she admitted and 
believed the right of this property to have been once in 
Abigail Taylo ; and by recording the deed, intended to 
_confirm that right, and make her title under the deed 
good and valid. Is not this equivalent to obtaining the 
deed after administration granted? Or at legst equal to 
sending a person to purchase the legacy from the lega- 
tee, which, as before mentioned, amounts to an assent ? 
It is the opinion of the Court, that in this case there has 
been such an implied assent, as to vest the property in 
Abigail Taylo, and that judgment onght to be rendered 
‘for the Plaintiff. 


— 
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. 
Green 2 iy eae 
v. —8 agreed from Nasb. 

Ealman. 

A. appeals from the order of the County Court, granting leave to B. 
to build amill, &c. The order of the County Court isaffirmed; A is 
liable for the costs in the Superior Court under the general law rey ⸗ 

appeals; B. is liable for the costs * the County Court un- 
det the act of 1779, ch. 23. 4 


_ This was a petition for leave to build a mill, filed un- 
der the second section of the act of 1779, ch. 23:* Greeny. _ 
the petitioner, owning the land on one side of the run, 
and Ealman owning the land on the other side... Eal-* + 
man having been summoned to answer the allegations . 
of the petition, appeared, and prayed that leave to . 
build the mill might be.granted to him, and not tothe © 
petitioner Green. The County Court decreed that leave * | 

should be granted to Ealman to: build the mill. From 
this decree of the Connty Court, the petitioner: Green 
appealed to the Superior Court, and gave bond and se- © 
curity according to the act.of Assembly regulating ap- © 
pels. The Superior Court affirmed, the decree of the — 


* Sec, Il. Be it further enacted, that any person willing to build ; 
“such mill, who hath-land only on one side of a run, shall exhibit his 
“ petition to the County Court, and therein shew who is the proprie- 
“ tor on the opposite sitle of the run; whereupon a summons shall is- 
“sue to such proprieter to appear at the next Court, and answer the 
“allegations of such petition; and the Court also, at the same time, 
“shall orderfour honest freeholders to lay off, view, and value, on 
“oath, an acre of the land of such proprietor, and also an acre of land, 
“ of the petitioner opposite thereto, and to report their opinion and 
“ proceedings thereon to the next Court, and thereupon the Court 
' « shall order the said-report to be recorded; and if it take not away 
“houses, orchards, gardens, or other immediate conveniences, said 
“ Court shall and may, and are hercby empowered and authorised, to 
“ grant leave to the petitioner, or such proprietor, to erect such mill, 
“at the place proposed, as in their discretion shall seem reasonable, 
' “and to order the costs of such petition ——— person to | 
“ whom such leave shall be granted.” 
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County Court; and it- was submitted to the Supreme Jetr, 1611, 


Court to detenmine which of the said parties should pay 
the costs, and in what manner, and to what extent, if 
- the eosts be divisible. 


Locke, Judge, delivered the opinion of the Court: 


‘The Legislature evidently intended, that as the party 
applying for an order to erect a mill, was to have a per- 


tion of his adversary’s property condemned, to answer 


a public purpose as well as a private benefit to the party, 
intending to erect such mill, this condemation and ap- 
propriation should be at the costs of the party making 
the application. Yet it would appear that this. provi- 
_ pion only extended to the costs of the County Court. 
Tf, therefore, a party against whom the County Court 
make the order, should appeal from that order to the 
Superior Court, he takes the appeal subject to the gene- 
¢al law of the country regulating costs upon appeals. 
He. will therefore be liable to, or exempt from the pay- 
ment of those costs, according to the event of the suit ; 
if it terminate in his favour, .he will be exempted from 
costs; if otherwise, he must pay the costs. In the pre- 
sent case, the same y prevailed in both Courts ; -and 
» therefore the party appealing is bound te pay the costs 
_, of the’ Superior Cqurt, under the general law ; and the 
_ party in whose favour the order was granted, is eqdally 
bound to pay the costs in the County Court, under the 


special act of’ Assembly, provided for that particular 





ease. 





4 
Jez, 1811. 
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The heirs of Hill 
v. 
The heirs of Wilton 


— to levy, recover and 


J 


| Prom Craven 


- geceive ail debts due to him, to take and use all due means for the 


recovering of the same ; and for recoveries and receipts thereof, to. 
“make and execute acquittances and discharges.” B, sold toC. @ — 


~ tract of land belonging to A. and conveyed the same as Attorney of — 


4. C.entered and had seven years possession of the land. } 

That the deed of B, as attorney of A. although he as attorney no 
authority to sell the land, was colour of title, and that seven years? 
possession under it barred the right of entry Of A. + 

Where a deed is executed, which is afterwards considered as forming — 
enly a colour of title; the party executing it must be considered ag 
not having a complete title to the land, which he, by his deed pum 
ports to convey. 
—— 


Superior Court of Law for Craven County, upon @ 
rule obtained by Defendants to shew cause why a new 


_ trial should not be granted. It was an action of eject- 


ment, and the only question was, Whether the following — 
letter of attorney from Peter Dubois to Vincent Aymette, — 
and the deed from Aymette to Samuel Hill, do aot make 
such a colour of title, that seven years possession under .. 
it will give a complete right ? 


« Know all men by these presents, that I, Peter Dubois, of the coum 
ty of Bladen, and province of Nor<) Carolina, planter, have constituted, — 
ordained and made, and tn my place and stead put, and by these pre. 
sents do constitute, ordain and make, and in my place dnd stead put my _ 
beloved friend, Mr. Vincent Aymette, planter, of the same province ~ 
and county of Craven, to be my true, sufficient and lawful attorney, for — 
me and jn my name and stead and to my use, to ask, demand, levy, re- 
cover and receive of and from all and every person and persons whom- · 
soever the sanie shall or may concern, all and singular sum and sums 
of money, debts, goods, wares, merchandize, effects and things whet © 
soever, and wheresoever they shall and may be found due, o@ing, pay-. 


able, belonging and coming unto me the constituent, agp 


means whatsoever, nothing excepted ; giving and granting finto my 
Said attorney, my whole strength, and authority in and about — 
the Premises ; and to take and use all means, cause and precess in 


> r 
2 


/ 
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the Law for the rfeovering of the same ; and of recoveries and reéeipts Jury, 1811, 
_ thereof, in my name to make, geal and execute, due acquittances aad 
_ discharges ; and for the premises to appear and the person of me the Hill . 
+ “eonstituent to represent before any governor, juilges, justices, officers, v. 
A ministers of the Law whatsoever, relating to the premises, with’ Wilton. 
‘ "full power to make and substitute one or more attorneys under him 
ee ae i ettenney: and the same again at pleafare to revoke, and gene- 
— —— — 
q ters and things whatsoever, relating to the premises, as fully, amply, 
1 and'effectually, to allintents and purposes, ‘as 1 the mid cunstnadlt 
4 _ fnyself should, ought or might do personally, although the matter 
‘ ghould require more special authority than is herein comprised ; I the 
i, {aid coftstituent ratifying, allowing’ and holding firm and valid all and 
a Whatsoever my said attorney or his substitute“shall lawfully do or 
" estise to be done in ahd about the premilies, by virtue of these pre- | 
| gents. In witness wheteof, I have hereunto set my hand and seal, the 
5 @Ab day of April, Anno Domini.one thousand teven hundvedand sixty- 
i ip, ta che ith pour of hin Majeaty’e seign. 
x, . '“PETER DUBOIS, (Szaz.) 
ASsigned, sealed and delivered in the presence of 
. « Peren ArweErrs, ; -' 
s his 
* Vincent * Aruprrs. 
mark. 


October Inferior Court, 1765—Present His Majesty’s Justices— 


J 
SY Then was the within: power of attorney proved in open Court by the 
if b — evidence thereto, orek eadares oo bs anal 


"The deed from Aymette to Samuel Hill was in the 
_ following words : o 


. * This Indenture, made this 22d day of February, if the year ofour -— 
Lord one thousand seven hundred and sixty-nine, between Vincent 
_'\ Aymette, sen. being attorney of Peter Dubois, authorised thereto by 
"an instrument bearing date the fifth day of April, in the year of our 
a . “Lord one thousand seven hund-ed and sixty-four, both principal and 
attorney of Cravén county, and province of North-Carolina, planter,of 
£ the one part, and Samuel Hill, millwright, of the county and_province 
” aforesaid, of the other part, witnesseth, that the said Vincent Aymette, 
_ for and in consideration of the sum of six pounds, five shillings, pro- — 
money, to him im hand paid by the said Samuel Hill, before 
‘ —— — — 
a “WEN — * 
——— —— — 
| istrators, and every of them; by these presents, hath granted, bargain- 
3 a ee 
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22 —— — and-confirta unto the ssid’Semuie) Hillyhind hie beigeiing | 


vv 


assigns, a certain tract or parcel of land, situate and being in Craven — 
county and province aforesaid, on the west side of Crooked Run, ber | 
ginning at Michael Sbufus causeway, running thence south 70 degrees 


Wilton. west 160 poles toa pine; thence squth 20 east 640 poles to a black — 


gum; thenetymorth 20 east 160 poles ; thence north 20 west 640 poles F 
to the first station, as bygpatent granted to Peter Dubois in the year ~ 


- one thousand seven hundred and thirty-eight, referenge being had 


thereto, may more fully appear: To have and to Wold the sforeeda_ 
64@acres of land, and every part or parcel thereof, unto the said Sa 


- mue! Hill, his heirs and assigns forever, to their only proper use and ; 


behoof. Further, the said Vincent Aymette, so far as he is authorised 
by. the power of attorney before mentioned, shall at any time, at the uy 
request and the proper charge of the aforesaid Samuel! Hill, do any 
other act or assurance that may be requisite in law for the more filly.” 
transferring the fee-simple right of the premises aforementioned unto _ 
the aforesaid Samuel Hill, his heirs, executors or assigns, and the said | 
Vincent Aymette doth warrant and defend the’ aforesaid premises 
from his heirs and every other person, so far as they letter of attorney — 
before mentioned shail authorise him thereto, fgrever. In witness — 
whereof, the said Vincent Aymette hath hereuntg set his hand and seal. — 
VINCENT AYMETTE, 
“ Signed, sealed and delivered in presence of _ 
“ Perze Aruerrs and Viscert Arxerrs, jun.” 


, | 
“ STATE.OF NORTH-CAROLINA; = 
* Joxxs County Court, ¢ November Term, 1806; ; 


—— Coert by the oa} of © 


Samuel M’Daniel, sen. who swore that he’ Wis well acquainted with — 
the haniveking’ Peter Apaetin one of the seberibngyrtagest 
to the said deed, and that the name of said Peter Aymette thereunto 

subscribed as a witness, is in his own proper hand-writing, and thatthe © 
said Peter,Aymette, and also Vincent Aymette, the other subscribing. © 


witness, and Vincent Aymette the grantor, afe all dead, and that pos- 
session of the lands thereby conveyed had gone with such cénveyanced |, 


’ areense It wee ondeynd Shot the salt Cond anks ne mate 


: (Signed) . WILL. ORME, C. c. “A 
« Registered in the Register’s Office of Jones —— in heck 4 
No. 7, and page 92, JAS, B ' 


Gaston, in, support of the rule 
from Dubois to Ayutette 
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porten its face to be made by a person com netent Juxx, 1811. 
_ im law to.convey the lands, and must be received by the 
* ainee as a good and valid conveyance: the transac- 5, 
Gon on his part:must be bona fide. ĩt at the time.he re-  Wiltort. 
 geives the deed, he has notice that the title to the lands 
* _js.not in the bargainor, but in a third person, he com- 
ee se ene necetcing the Means oe Vitiates 
YY gue conveyance, and renders his possession, however long ~ 
eo S continued, of no avail. In this case, Hill 
"aust have known that Aymette had no power to sell the 
~ Jands, and receiving a deed from him. with this know- 
' Iedge, be was guilty of a fraud which rendered his ** 
— a ne 
fe: J contra.—Celour of title is st Be ist. To 
| shew the extent of the possession adly. The estate 
_, Claimed by the person in possession; and Sdly. To give 
__notoriefy to others of his claim. Colour of title is nota 
. good title, otherwise seven’ years possession under it 
_, would not be required to make it good. Any deed, 
.. which upon its face purports to be a conveyance from 
ey aig pra cpio ag Fe a and it is not ne- 
. eessary that the bargainee should receive it under the 
_,. belief that he thereby acquired a valid title; for the act 
__of 1715, ch. 27, sec. 2d, considers. many deeds as consti- 
_ tating colour of title, which upon! their face purport to 
’ “be made: ky ‘parses ‘whe palms tithes: such as deeds 
«made by “creditors, executors and administrators, hus- 
bands in right of their wives, &c.” Although the se 
_ fond section of this act has been considered as only re- 
__. trospective in its operation, and: the third as prospective, 
_., it is certain that the doctrine of colour of title was ber- 


" sitowed froma. the second section ;. and ‘we .are to, look to 
that to see what the legislature intended should be such 
 colourable title as will protect a seven years possession 

_ of land, It is admitted, that the transaction must be 
bona fide on the part of the bargainee, and that fraud will 


Vox. Il. r § 
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ry Satie Arak wate hall pnateennnin 1 
But in the present case, there is no ground to. 
fraud in Hil!: the circumstances of the case shew. ne 
fairness of the transaction ; that Aymette believed. he 
had power to sell and convey the lands; that Halls 
ceived the deed under this belief ; and as the 
of the land has gone with the deed, it is fair to presume. 
that'Dubois himself believed Aymette was — 
by his letter of attorney, to make the sale and cones 
ance. Most men, not skilled ip the law, wosld constr 
this letter of attorney in the same way. tg 

i a 

Haut, Judge, delivered the opinion, of the Gourt: jo. 

The case admits that the lessors of the Plaintiff baw 
had seven years possession of the lands in dispute, under _ 
Vincent Aymette’s deed ; that this deed was executed, as _ 
its states upon its face, in consequence of a power of at · 
torney given to Aymette by Peter Dubois. It is in- 
sisted, that although it is so stated in the deed, yet upon _ 
inspecting the power of attorney, it appears that no au- 
thority is thereby given to sell and convey Jands: that 
as Aymette admits in the deed that he had no right to 
the lands himself, and claimed only an authority to 
and convey as aforesaid, his deed to Hill did not amount. 
even to colour of title. It is true that Aymette was not_ 
authorised to sell the lands by Dubois’s power of attor- 
ney ; and if the question depended upon “who had the _ e 
title at the time of the conveyance,” there could bene if 
doubt. But the lessors of the Plaintiff have been in pos· 
session for the space of seven years, since that time, 
under Aymette’s deed, and no good reasen appears to. 
the Coart why that deed should not, be. considered.«, j 
colour of title, Whenever a deed is.executed, which» 
afterwards is considered as forming only a colour 
title, the party executing it must be considered as.not_ 
having a complete title to the land, which he by his deed 
purports to convey : it is acommon thing for a person - 
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{rho sels land; to allege that he sre oe 
yor in some other way ; or,’ a9'in the” 


4 

he » fat he's empowered te sell it'under dh ¢ 
. ] hin byte tor overs It'is: not" ‘probable nat Long, 
‘a would doubt the truth of this allegatioi; nord 

J — than in’ the other sand in’ eithor · caso 

i: — meagre reves hg 

. ‘OP seve years, he’ ouglit to be protected. ' Ayniette’s 

| ©  deed-is of itself sufficient colour of titlé, and its validity, 

_ | twthat respect, should not be affected by any ‘contradic-- 

_) “tion that exists between. it ahd’ the power of “attorney 

| © executediby Dubois. The léssors of the Plaintiff stand 

| © wpon as meritorious ground as if Aymette*had sold the 

q -* lands int question to Hill as his own ‘TERE the tule for 

2 * — — J 


yr 


—* 
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ae x J 
—* Lunsford Loug’s Ex’ r. 


, Ai-by iio marcinge With 3, nequivedt sdniry nde’ viivea'in 17h. B. 
By - had issue, two daughters, and died. In 1809, A. died, having made 
— “ther with their future increase, which came by his wife B.” The 
"| two daugttters claimed of the executor, not only the increase after 
i othe Gerth of the testator, but also the intrease from ‘the fime the 
".omegtoed came into A’s possession. Held, 7, he 

+ That the daughters were entitled under the will to ail the increase of 
; pee SINT he fens Fee, pe inte Ae pega 


“Dhis was'a petition filed in the Superior Court of 
| ine for Hlabitax Coudty;and the facts thetein!bet fort, 
(ote ecmtpatanaem ame fil a yk we aad 
serit-up'to the’ Court; Were as follows : 
win the year 1794, Lunsford Long: 24 ‘Rebecca 

Jones, by whom he had issue, the petitioners Rébecca 
hang oi Mary Long. At the marriage, the father of 


oho 
t 


Seeroaeterraeseor” 


BERET 





Juxx, 1811. Rebecca Jones gave to his son-in-law a number of negro * 
ST slaves. In 1798, Rebecca, the wife, died ; and some: 


Long. he hg several children living at his death. In.1909, ” 











CASES IN THE SUPREME COURT , 


time afterwatds, Long married a second wife, by J 


Long died. having previously published in writing hig” | 
last, will'and testament, which after ‘his death - — 
proved: and in the said will he bequeathed as follows, © 
to-wit: “I give ‘and devise to my daughter Rebecta” * 
Jones Long and Mary Rebecca Allen Long, alk my né © | 
groes, together with their future increase, which came + 
by my dear departed Rebecca, their mother,) (excepit” * 
Frank Bibb, whom I wish.to liberate on account of his" 

torious services, and request my executors to attend ~ 

his manumiéSion,) to them, their heirs andy a’signs; 
forever.” He appointed Allen Jones.Grten — J 
guardian to the petitioners, and Lemuel Long executor” 
of his will, who delivered over to the said guardian ths” 
negroes which his testator had received from his father- “| 
in-law at the time of his first marriage, but refused to i 
deliver over those negroes which had been born of ats : 
stock since his testator received them ;” alleging that they — 
were to be divided, with the testator’s other negroes, f : 
between the widow and younger children, under the 

next clause of the will, which ts in the following words : 

“T give and devise all the rest and residue of my ne- : 

groes, together with their future increase, to my beloved bY 
wife, — Long, my daughter, Mary M’Kinai Long, — 
my sons, Benjamin Sherwood Long and William Luns-' 
ford Long, shate and shiire alike.” "This petition was 
filed against the executor, for the increase of the negroes - 

‘from the time of the testator’s first marriage, till his — 
death. To this petition the executor demurred, and the 
petitioners having joined in demurrer, :the-case was sent 
up to the Supreme Court upon the question, Whether 
the petitioners were entitled « the increase of the'ne-" 
groes as aforesaid. 
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 Haxa, Judge, delivered the opinion of the Court : 


“The clause of the will under which the petitioners 


claim the increase ofthe negroes in question is a little 
doubtful as to its meaning. The testator speaks of all 
his negroes, together with their future increase, which 
came by his dear departed their 7? It 





Juz, 1611. 


1am. 


appears to the Court, that it was the intention of the 


testator, by this clause in his will, to give to the peti- 
tioners the increase of the negroes which came by his 


Wife ‘Rebecca. The expression used by the testator, will 


be understood in common parlance, as comprehending 
the increase: he speaks of the negroes generally, as stock, 
without particularizing them by name ; which circum- 
stance is favorable to the idea, that as ‘stock is to be di- 
hiimished by deaths, 86 it must be kept up and supported 


by its natural increase. In this view of the case, the 


words future iterease; it is' true, are to be considered ‘as 
useless: If, however, they are referable in point of time, 
to suth* increase as happened after the testator be- 


came possessed of the original stock, (and in this sense _ 


the testator seems to have used them) the words of the 


~ clause’ may well stand. This construction is aided by 


the consideration, that it appears from the will to have 
been the testator’s intention to give to the petitioners 
every thing that he became possessed of in consequence 
of his intermarriage with their mother. Let the dearer. 


rer ———— — 


4. i 
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The Chairman of the Court ! — 
Peg Hertford: — 
Movib!a:cdeuiniatestes and other’. 7 aah 
‘An actioh can be maintained on an administrati ion bond, against 
“securities, before judgment has been ra against see Tt 
istrator. At detion fies against the securities as soon as the adminis =f 
_ trator forfeits his bond, and’a person be thereby “ injared,” for = =} 
The act of 1791, ch. 10, directs, that administration bonds shall be 
made payable to the Chairman of the County Court and his succes 
sors in office, &c. and shall be put in suit in the pane of Se Chee 
re deernmannet tenet marek ree = 
aft ‘ 


T hie, Casa, wee samkap — — 
Court of Law for Hertford County, upon a rule obtained © 
by the Plaintiff to shew cause why‘ mew teiah should : 
not be granted. The. action was brought upon an ade | 
ministration bond, against Eli Moore, -administrator.of — | 
the estate of Willis Moore, deceased, and againsthis se =| 
curities ; and the question submitted te this Court»was, — 
whether. an action can be maintainedron an administra- - 
tion bond, against the securities of the administrator, bee 7 
| at, RRR yn fr ety adminis- | 
trator himself? 


_ Haut, Judge, delivered the opinion of the Court: 
The act of 1715, ch. 48, directs-that all administra- 
tion bonds shall be made payable to the Governor, &c, 
who is directed to transfer or assign them ‘ to any person 
injured,’ who may maintain an action thereon. No part 
of the act seems to require that the person injured should 
prove his injury by the record of a judgment obtained 
by him against the administrator. Although the admi- | 
nistrator might have forfeited his bond, yet the Plaintiff — 
was not entitled to recover any thing of his securities,, — 
unless preof was made, according to the act, that he the 
Plaintiff was a person injured. The act of 1791, ch. 10, ” 
directs, that in future, administration bonds shall be © 
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the name.of  theChairuian, at the instanceof the person “eke 
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made payable'to: the Chairman of the County Court and Jott, 1861. 
his successors in office, &e. and shall be. put: in suit —X 


injured. Under this act, (and the bond im question was Walton. 


given since this act passed) no recovery can be had in 


the: name. of the Chairman, unless, in addition to the 


proof that the administrator has forfeited his bond, proof 
is also made, that the party for whose benefit the suit is 
brought, has been injured by such forfeiture. It'is con- 
tended, however, that this should be shewn by obtaining 
judgment against the administrator : if so, it will follew,' 
that this judgment would be good evidence against, and 
obligatory upen the secarities, although it bea»proceed- 
ing ‘‘ inter alios acta ;” and the Defendants, if permit- 
ted, might have it in their power to shew that the real 


- Plaintiff bad sustained no injury. Upon this point the 


Court gives no opinion but they are of opinion that the 
whole matter may be enquired into in this: actiom; that 
the acts,of Assembly are plain, and require no: 

judgment to be recovered against the administrator, to 


render his securities Jiable to the suit. of ‘the person in · 
_ jared. Let the rule for a new trial be made absolute. — 


— 


mr 


Whitlocke 
[ dos 
‘The saving in the statute of limitations, isin pyle 
does not extend te persone edident in ether Suites of tite Uinow: ” 
The Defendants gave a letter to Copeland and Free- 


* man, directed and to be delivered to the Plaintiff, and 


therein requested the Plaintiff to furnish Copeland and 


_ Freeman with goods to the amount uf two thousand del- 
_ lars, and promised to be securities for the payment of 
"® that sum. The goods were accordingly furnished by the 
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* Plaintiff, and after more than,.three years had. elapsed « 
Whilcke from, the debjupry. — bronght 
to which: the. Defendants. pleaded,» ‘that they had not 

Walton. assumed, within, three. years,” and. rested their defence — 
upon the statutevof limitations. The Plaintiff, at the > 
time he deljvered the goods, and continually afterwards f 

up to the time of bringing this suit, resided at Suffolk, 

in. the State of. Virginia. There was.a verdict forthe 7 
Defendants ; and the Plaintiff having obtained a rule for | 

a new trial, it is submitted to the Supreme Court tode ff 
‘cide, * Whetber the saving in the statute of limitations, 9. 

1715, chy 27, sec. 9, as to persons beyond seas, extends f 

to a persomresident in the State of Virginia ?” mm & 

a. 


_ Haus, Jadge, delivered the opinion of the Court,: ,, 

Although more than three eer eee 
the Plaintiff’s cause of action accrued, it isc 
that as-he was a resident of the State of Vi 
case ia embraced by the ninth section of the is 
ch. 27,,which gives a further time to Plain * beyc 
sens,” dec, toibring theif-actions, provided. they, do 80, 
within a certain time after their return. from beyond 
seas. The Plaintiff is certainly not within the words ¢ 
the proviso, and it does not appear to the Court, that 
falls within the true meaning and spirit of it, Great is 
the intercourge between the citizens of this State and the. 
citizens of éther States, particularly adjoining States ;_ 
and if suits were permitted to be brought on that account — 
against our own citizens, at any distance. of time, by 
citizens of other States, the mischief would be great, | 
Lat the rale for a new trial be.discharged 


* 
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* “Boott 


Be REE ap jer ge 


"Drew and others. 


f Under the act of 1801, ch. 10, sec. éon 
apon the ipal of the debt only, from 


“ment in the County Court, to the rendering of the *8 the 


Be ; and six per cent. thereafter until the debt be paid. 


At November ‘Term, 1804, of Bertie County Court, 
Scott obtained judgment against Drew in an action of 
debt, upon a bond conditioned in the penalty of £5685 
“173. 2d. for the payment of £2842 18s. 6d. with interest 
, from the first of August 1800. Drew appealed, and at 
‘March Term, 1807, of Chowan Superior Court, the 


* Plaintiff obtained judgment ; and on motion, j 


was rendered against his securities for the appeal. As 
the Defendant did not, in the Superior Court, diminish 
thejamoant of the judgment recovered against him in the 
County Court, a question arose, how the ten per cent. 
interest, given by the act of -1801, ch: 10, was to be cal- 
culated? And it was submitted to the Sapreme Court 
to decide, Whether the ten per cent. given by this act 
shall be calculated upon the principal only of said 
debt, or upon the aggregate amount of principal and in- 
terest due at the time of the judgment, in’ the County 
Court? 


Hatt, Toles, delivered t! the opinion of the Court : 
The act of 1801, ch. 10, sec. 4, states, “ thataphere a 


Defendant, in any action of debt, &c. shall &c. 


and shall not, on the trial of such appeal, dimi 

sum recovered by the Plaintiff, &c. the party so. 
“fing shall pay to Paes Se ers ee 
‘be computed from the time of rendering 


— 
cna Cnn te Orang rao 
the — 

* Vou. I. 
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Jott, 1811 that time till the whole debt,shall be paidgt &c. The | 
Se true construction of this act ig that tep per cent. shall. ~ 
* 4 8 be paid upenithe principal of the.deht, dnd not mpon thetil 
— prineinal and interest added together. The Legistatute J] 
ititended itute ten per cent. in the ‘place of six {7 

per cen I interest, from the time of ring =f 

judgment in the County Court, to the rendition of the + 

judgment in the Superior Court, and to c the De- : 

fendarit with the lawful rate per cent. from that time till ~ 

he paid the debt. F 











x 
tesa verdict from Camden. 
# dete yer: 


A. agrees with B, for 2} per cent. premium paid down, to ifsure a — 
negro slave reported to be lost in Pasquotank river. B. in, 
terest in thie negro; yet his loss being proved, B. is re. · 
cover his value. 344 

Innocent wagers are recoverable. ——————— 


1. They be prohibited by statute. 
2. They tend to create an improper influence on the ‘in the 


exercise of a public duty. 
are “ contra bonot mores,” or j 
4. [Become ebchui at . 
of the injury of third persons. q 
The Jury found for the Plaintiff, — ti da- — 
mages to £200, subject to the opinion of the Court upon. 
the following case. The Plaintiff, Shepherd, started a 
e boat Nded with brick, from Richmond, on Pasquotank 
etydown to"Davis’s bay, a distance of about seven or — 
ile ; the boat was rowed by a white man and _ 
several negroes, among whom was the fellow Jacob 
ee es A few days gfter the boat 
a report was circulated that the boat and all 


sons weréllosy The Plaintiff and Defendant _ 
— — 
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Be 


| sanction of the Common Law ;—(11 Rep. 876 * 


eubly passed in this Etate, for the purpose 


a they are prohibited by statute ; wi tes nha 


> ae * 
so GF WWORTE-CAROLINA. » F 
ached that place, andthe Defendant offered to insure Joss, | 


the negro a, Hea the premium of two and 
, half per cent. which offer was accepted by the Piainti, Speer 


9 "and the premium was paid down. It afterwards appear- Sewer. 
4 t - ed that Jacob and all the other hands’ on “board — 


"boat were lost. The Jury found that the conduct of the 
‘Plaintiff was fair, open and candid, but that he had no 
igterest whatever in the property insured. 


Hau, Judge, delivered the opinion, of the Cony 


It is submitted to this Court, to decide, whether, ypon 
the facts found by the Jury in this case, the Plaintiff be be 


i entitled to recover? It is not contended, that. this. case 


falls within the purview and meaning of ny, act.of As. 










‘ing anlawful gaming ; and there can. be no oub 
that | Common Law (which is the Law of 

no obstacle to a recovery, Marshe 
” surance, 96; says, “ Innocent, wagers have 


_33—5 Bur. 2802)—they are only deemed 


an improper influence on the mind in the, of a 
lic duty ; when they are “ contra bongs. ” or in 
any other manner tend to the prejiidice of the. public, or * 

the injury of third persons” —(6 —— a 

2 Term 610—Cowper 729.) And to the we 


to by Marshall, may be added the 

(3 Term 693.) ‘These Bak fips piece conglusive 
_ judgment be entered for the Plaintiff, we 
4 J ee 


cs 


‘*. & on 
Foi Ms 












CASES IN THE SUPREME couRT 
, 1811. iY Se " 
Den on demise of the heirs of By: 
bs ' Wilton — ri 

=e Askew. | 


A judgment against the executor or administrator, creates no — 
lands descended of devised: And lands bona fide Mened 












—9 
3 





n» an 
J 






devisee, before scire facias sued out — 
his testator’s debts. * 


Lewis Brown being indebted to John Armstead by — 
bond, binding himself and “ his heirs,” died ‘about l ib 
year 1805, havinig previously published in’ writing his — 
last will and testament, and therein devised the lands.” 
mentioned in the declaration of cjectment, to —— 

‘ Brown. Administration on the ctate of Lewis Brow 
Was “granted with’ the will annexed, and suit 

nst the administrator upon the 

administrator pleaded that “he had 

» &c. which plea was found ‘by ‘the J | 

‘and judgment having been obtained on the said | 

», bond in August, 1806, a writ of scire facias was issued © 
against Anthony Brown, the devisee, td shew case why 
the Plaiptiff should not have judgment of execution 
_. against ‘the lands devised to-him by Lewis Brown — 
| Judgment was rendered against Anthony Brown upon © 
— this scire facies, in August, 1807, apon which a writ of | 
execution was issued, and the lands aforesaid devised to — 
Anthony"Brown, gere seized by the-Sheriff and sold to 
satisfy sald execution ; at which sale the Deléndant 

, the purchaser, and the Sheriff execute 
to hima for the land on the 25th November, 180859 
Defendant set up title ander this 

On the 23d December, 1906, subsequent to the re 
ing of the judgment against the administrator, 5 
vious to the suing out of the scire facias aforesaid, An- 
thony Brown, the devisee, conveyed the lands, for a va⸗ 
luable consideration, to Richard Williams, under whom 
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ries rotre aiid * s 
4 the claim title. 
| ie eae vena m There was @ Jeis 





4 and & rule for a new trial being © 
oy 4 “a / ghanted, and on —— + Aerts by the Court, the 
ae - Defendant appealed to this Court. « 

; ts % 


= 


Aau, Indge, delivered the dpision'ul —— 
The ealy question in this case is, Whither tlie Wise, 
J _. having’sold the lands in question to a bona fide 
J aa hee for a valuable consideration, after proces had 
J taken ont against the administrator, with the will § an- 
bat before a scire facias' had issued against him, 
+ the’ devisee, the lands so.sold should “be subject to ‘the 
+ festator’s debts. If any doubts existed on this subject be- 
_ Tire the ‘act. of 1789, ch. $9, that ‘act’has removed them: 
Phe third section of that act declares, ‘that “< wherever 
J. “Sati heie or devisee shall be liable to pay the debt ofthis ~ 
on vd her ancestor or testator, &c. and shall sell, &e,Refore 
— ght, or, process sued out against higp or her; 
Weir or devisce shall be answerable for surh 
© debt to U8 value’ of the land so sold, &c.” It conclades 
bo by declaring, “ that the lands, &c. bona Jide aliened be- 
fore the action brought, shall not be liable to such exe- 
2 cution.”. This act embraces, not orily heirs that were 
_-bgund at common law, to pay of the debt of their an- 
>) cestors inyeonsequence of Iands descending upon them, . 
and in consequence of being named in the obligations of ” 
their angestors, but also heirs and devisees who are 
Made liable by the statute law, to the simpl® contract 
" debts of their ancestors. As to the first, thére can be 
©no difficulty, becanse an action brought or ‘sued 
i out to recover such debts, must be directly, and.im the 
", first place, brought against them: as to the latter, it is 
‘by séme, that the action and process spoken 
by the act, mean the commencement of the suit against 
executor or administrator. As has been already 
) obser ver doubts may have existed upon this 
4 — — of th® act: of 1784, they have 
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, Jour, 1811. been removed by the act of 1789, which of “apy 
Beas ton rage, oi rete olen eae or her, 
* that is, the heir or devisee, as the case, may be. 
‘pudk, concluding part of the section exempts “ lands sold 
Jide before action brought,” from execution. When 
act is speaking of the heir and devisee, and of acti 
&c. brought against them, it'is surely a very force 
J1 to say, that it means actions brought against 
executors or administrators, when they are not 
tioned in the act as connected with this subject. Such 
construction has no reason to sapport it, and were it 
prevail, bona fide sales, made by heirs or devisees w 
were ignorant even of any process being sued out agai 
the executor or administrator, would be rendered invas 
lid : the process sued out against the executor or adm 
istrator, dnd the judgment rendered thereon, create t 
lien upon the real estate descended or devised. In the 
present case, Williams, ————— 


acqu tet oc Paco 
Judgment must be entered for the Plaintiff, and the * 
for a new trial be discharged. 

} 


— 


— —— 


* Ae from the Court ory : 
‘Black and Hornibleau. ior Pergummens.’"" 


A. having recovered a judgment against B, assigned it toC; B. obtained 4 
an injunction, and C. in his answer, insisted that the jadgment had 
been assigped to him for a valuable consideration, and that he had ~ 
no notice of the equity of B. Held, 

That the judgment was a chop in action, and that a purchaser of a | 
chose in action for a valuable consideration, without notice of ano- 
ther’# equity, stands in the same situation assignor of the 
chose ; and is not protected by eing a for a va 
~ consideration without notice, against the claims of him who h@ 


equity. 
William Black, one 
__ judgment at law against — 
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the complainant obtained an injunction,, upon Jvvt, 1811. 
ground that the dgbt was due to the Défendant and 
ih Black, tra@ing'in partnership as merchants “7% 
tle fame and firm of William Black, & Cos; > Slick. 
company had Tailed, and,both parties were insol- 
having assigned all their debts andyeffects to-their. 
— ‘who had thereupon appointed David Black 
own agent : : that a this appointnignt, Complainant 
accounted with David Mack, as agent aforesaid, 
taken a full discharge. No these allegations, the 
fendant, William Black, answered, that. the copart- 
| Meeship had been dissolved some months before the Com- 
; nt contracted the debt on which the said Defend- 
ant had recovered judgment: that the debt was con- 
tracted with the Defendant atone, the Complainant haw 
tng full notice of the dissolution uf the said 
fin. The other Defendant, Elizabeth. 
ae her Co-Defendant, William Black, by 
a exec bearing date the first day of June, 1804, 
') gesigned the same debt to ber in sa pro tanto, 
tifa debt justly due to her by the said ‘William Blaék ; 
tand denied notice of Complainant's equity, and also de- 
“hied all the allegations of the Complainant’s: bill. Up- 
on this, an issue was made up to try whether the debt 
_ was a copartnership debt or the individual debt of Wil- 
liam Black: and to prove the debt to be a copartner- 
J " ship debt, the only testimony offered, was the deposition 
- of the other partner, David Black, upon whose mo- 
_ ny the issde was found for the Complainant, and a de- 
» was mace perpetuating the injunction; from ma 
— Patten seed i Cone upon the full 
‘ing points : iat fds David Black « competent 
' ness? 2d, If he competent witness, Elizabeth Hor- 
| u, being a fair purchaser for a valuable considera- 
tion without “notice of Complainant’s @juity, will a | 
- Court of Equity interpose to defegt ber of ——— 
—* Law? 4 





1 
32 CASES IN THE SUPREMEBCOURT ~~ 
Jou, 1811. Har, Judge, delivered the opinion of the Court: 
Wy The Law relating to the competency of witnesses ig 
— too well setiled at this day to lea¥® any doubt upon 
Black. first point submitted in this case. The general rule. 
laid down in the case of Bent v. Baker, “ that the wit 
ness is competent, if the verdict cannot be given in evi. 
dence either for or against him in any other suit,”. — 
The finding of the Jury upon the issue submitted to them 
in the present case, canngahe used by the witness as Gyk 
dence in any other suit. ere may,be exceptions) 
the general rule, but this is not one. The depositic 
David Black was therefore properly received, « 9 
As to the. second point, it is to be observed, that Ma 
Hornibleau has taken an assignment of a chose in ac 
g@judgment, a thing in its nature not assignable at La 
She therefore cannot stand in a better situation thant 
Upon an examination of the authorities upé 
subject, it will be found, that the ground taken | 
Mrs, Hornibleau i is tenable by those personmonly, wi 
having the “legal title” in them, plead that they are 
chasers for # valuable coifsideration and without not 
By this ploa, they shew that they have as much equi 
on their side as their opponents, and that being the cag 
a Court of Equity will not interfere, and divest ther a 
their legal.title. All that Mrs. Horniblean shows, is 
that she purchased-Black’s right to a chose in act ; 
"She then has no legal, but only an equitable right. Bu 
Jord:n shews, that Black obtained the judgment agains 
him uitconscientiously, and this Court will say, in 
case, that he shall fot have the benefit of it, nor hi 
Mrs. Hornibleau, as she can stand in a situation no 
tr than her assignor, Let the —_— therefore | 
perpetuated. — 


7K 
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“4 prere eee — —* PUA 43 Ay r X Joty, 1811, 
oe. The 
| GRESS OFF SY ae” oy | eee oo ‘ en a 


PP chap ‘ — * Pang ‘ 
ob ss Sia oi me 
cae EE 
““govenant only against a superior title, It does not bind the war- 


; ngantor, on Receiving notice pe iran AE We 40 —— 
Ee 1 whether Peter be free, to come forward and 








t a stop to the eviction, He is bound to make 

/ Ie peace ate Lat erate 
P<: ee a at ohana tee 
| hind be ee sal, San oe 

— record of the, proceedings in as Petar ogninet “the 
¥ —* r, in which the Jury fo that Peter was a freeman, and 


not a slave, is not conclusive against * _gprenantor, * he 
naa ere egmadocte J * 


Fpl: bx Da) WAM 
, — * 
— ———— — 
by Andrew.Robinson and Mary Hamilton, sirice inter- | 
married with . Bevill, atthe price of 2240... The . 
Dil of sale thé following covenant, to wit : 
_ "And we do hereby covenant for. ourselves, our. heirs, 
¥ ‘and administrators, to’ and with the said Got- 
eid Shober, his executors, administrators or assigns, to 
_ Warrant and defend the said negro to be: a slave.” . And 
' ———————— — 
he Defendants. pleaded, “that they had not’ broken 
their covenant,” &c. and: the Plaintiff. having -replied, 
F "ee me being joined, the following facts appeared in 
idence, The Plaintiff took Peter into his possession, 
immediatety after the execution of the aforesaid bill of 
“4 fe, and in-Aprib 1809/Peter, claiming to be a free man, 
: ~ instituted an action of ‘assault and battery and false:itny, 
_ prisonment, against the BJaintiff, ip the Superior Court 
_ of Law for. Stokes county ; who thereupon appeared by « 
~ gounsel, and pleaded to the said suit a plea in abatement’ 
 thereofyto wit, ** that the negrofellow Peter, suing by _ 
F the name. of Peter Archer, was a slave, .and hot a free" 
Vou. Il. . 5 
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; 


Jevx, 1811: man,” to which plea there was a repl and issue 


v. 


— 
Sr 


being joined between the parties, it was tried at Oc Z 
Term, 1809, when the Jury found that the negro fe r 
ee 


Robinson. Peter was a freethan, and not a slaves “Shober : 


notice to Hamilteg, and Robinson, of the claim ¥ 
Peter set up and af the suit which bol 
brought te-enforce bis right, They appeared and em. 
ployed counsel to defend the suit, and- Shober wh 
their counsel in making defence ;\ one of ‘them, to 
Robinson, was present at the — —— 
rors. 

Aſter the verdiet and judgment in this case, § 
brought the present suit against his vendors, Re 
and Hamilton, and set f in his declaration, a breas 
of the cpvenant before mentioned. The cause came ¢ 
to be tried, when Shober gave in evidence to the Jury 
the verdict, judginent ‘and proceedings in the suit of 
against him, as before set forth, and relied upon them.as 
conclusive against the Dcfendants.. sat ae 
support of their plea, “ that they 
covenant,” &c. offered evidence to » 
standing the finding of the Jury in —S— 
was a slave, and not afreeman. The Plaintiff obj 
to the admission of this evidence, upon the ground that. 
the Defendants were concluded by the former ver¢ 
The Court overruled the objection, and the evidence: 
received ; upon which the Jury found that the negro fel 
low Peter, on the day on which Defendants sold bim to. 
the Plaintiff, was a slave, and not a freeman ; but 
ther, notwithstanging this fact, the Plaintiff was 
to revoyer, they prayed the advice of the Coutt. It. 
pasted te oases She weeds eras s 
jas to Robinson and Hamilton, before:the trial of t 
‘of Peter 2 Shober,.that John Hamilton, then hi 
within the jurisdiction of the Court, could depose to 
which would shew, that Peter was a slave, “and 
_ freeman, and that neither of them bivd the said: 
— — — atte 
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guch. - Hamilton was the only witness examined by De- 
4 | eudants to-prove that Peter was a stave, 

Upon this case, the Court gave judgment for the De- 
9 Pendants ; from which judgment the Plaintiff appealed to 
; igh sand at this term the case was arguéd by 

ff and Browne Tor the Plaintiff;"tnd by Wuriweod 
Defendants.” 
—* a8 ef — 5 
— Jedge, delivered: tho opinion of the Court + 
Xuis case presents two questions for the consideration 
a 9 x — Ist. What is the true constriction vr ope · 
| ation of the warranty contained in the covenant set 
forth’ inv the Plaintit’s declaration? Does it ‘bind the 
ae on receiving notice from ‘the Plaintiff of a 


i¢€ 


ge being brought to ascertain the freedom of the negro. 


4 Ceres yok a og 
. 3 — —— 
we mis Or are they Hound to take defeiice’ 


— 
— ———* 


oa | 


Shober 
eile, 


© MB show that the warranty ‘binds the warrantor to — 


* fencé and put a stop to the eviction, Coke Litt. 
“gf , et, 14 "Wii een citedy ‘alk 18 fi thes, 11 le there 
* “said, “ That in the Civil Law,.warranty is defined to be 
the obligation of the sellér, to put a stop to the eviction 
ee eS are, 
4 ”- It is not necessary to enquire ‘what were 
and-@xtent of the obligation, which by the 
‘Law, a warranty imposed upon the sellée of per- 

y nor what were the forms of 
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* 1811. upon the writ of warrantia chartey im:whiclithe 
" Shober 


Robinson, 


\ 


rantor is vouched, and compelled to come forward ‘* 
‘make himself a party, and defend-his title. * ion 
of warraptia charte has become obsolete in E 
and was never. in use in this States — 
nant has béen, substituted in its place ; in which it 
possible for any other parties to be made, \tham 
against whom the Plaintiff may think proper te b 
his action. To give, then, to. warranties respecting 
tels, the construction and operation contended for b; 
Plaintiff, would be to,compel a veudor to make defence 
to an action in which he is no party, and-in which, by 
the rules of Law, he could not ase nor, sue ont any, pr 
_cess whatever. It appears, therefore, to the Court, that” 
the fair gnd just construction of the warranty jon 
is this, that “ the Defendants covenanted, thatywhen 
gally called upon by an action grounded on,t — 
— ——————————— —⏑ — 
Peter Was a slave, or if they 
—* repair the Plaintiffꝰs loss by an 
in damages ; in short, that they only meant to, nt 
against a superior title, and not against.every suit or mgs 
lestation to which the purchaser might be exposed, and 
which they were no parties, ctetoedt : 
shewn that a purchager was really ignorant of the ¥ ; 
nesses necessary to support his: title, and. they : 
within the knowledge of the seller, who, upon a pre 
application, refus@ to discover them until after an evi 
tion, a Court of Law might view such conduc 
ceit and fraud, for which the purchaser.would be 
to recover. But, this case farnishes no ground ſe 
— — 
a slave was known to the: Plaintiff ; however, the © 
do not mean to give @hy opinion. upon. the right to. 
ver in ae, 2, Gina hes bene etasedideienned Cede 
does not arise in the case submitted. + Tebat miein 2 
I, then, much nthe tre construction eb given 
warranty contained in the covenang: 


~ 
> 
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ie BE the serdict!aind: judgment ‘recovered by Jvxx, 1811. - 
4 — the present Plaintiff, as against ,the De- i 
Sa On this point, the Court is clearly ofepinion, "“** 
» EF that the — being between different parties, ought te Goode. 
|. have no other effect. than merely to shew that the. Plain- 
tiff wWasievicted, and pat-the Defendants td’ the: necessity 
- ehahewing that the negro — —— 
is by mo means conclusive—( Pear v. Templeton, 2 A 
eee reeeneese.) — 
enfants: i}. Gy: Oat a vid Jact ies 


ee ae J Hw) od eases “aguante tive ahs i 
——— 


— i , te ; lait? a 


* Laser } ited yim 

1) Wa Apel rom ine, dt 
qe of} | pal tut a Brg 
_. New trial, Several of the Jurors swore, that’ — 
—9 verdict, misconceived a material fact sworn to by one of the ° 
Spteeh  Giciaen ee, ee enna 


* — — S Oe of 
P — 
varig ine trial, a mah declares to a bye-stander, that he knows more 
bere se gs Ys eau UNA —2⏑— 
“ + as ome, vet 
| — —— Riche due 
bhis was an action of trover brought to recover the 
dalus of a horse claimed by the Plaintiff. Upon the'trial 
there was évidence adduced on both sides,*tach party 
4 setting up a claim to the horse, The eviderice was com- 
pone a earn — 


iy 


several of the Jurors Wwhotribd the taxaoc,ataitngs that they 
had not ebrrectly understood the evideoce of one oft the 
— ——— that from 


* 





* 
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Juxx, 1811. a misconception of a material fact deposed tb by the 

AY ness, they were induced to find a verdict for the L 

Bester ant, 2d.) OF the witness referred, to by the : 

Gooile. their affidavits, explaining at large the material t 
aforesaid, in a way different from that in which the, m? 
rors swore they had understood it upon the trial, 3d,” 
Of a Mr. Dobson, (a bye-stander) who swore, that dim 
ing the trial, aman in his hearing observed; that the 
evidence appeared to be strong against the Defendant, 
and that he, knew more.on the subject in dispute,. thay 
all the witnesses present. 4th. Of the Plaintiff, 
arene Oot sn syne be was informed of this declar 


get poy subpenaed, but that the man Jeft Court before : 
subpoena could be served on him. These affidavits ‘were 
all in the band-writing of the Plaintiff ‘The Court dis- 

charged the rule for a new trial, endl; ths " 
pealed to this Court. | — 9J— 


Lace Jug dle be opinion tn Br 


“i 


dts strange that the facts stated by the Plaine 
tiff’s witness ‘have been misconceived by the Ju- 4 
ry, as the evidence was commented upon at length by” 
the counset on each side, and stated at-large by the 
Canine ithe: chegrigy See EY, "Se ne 2 
marks, shewing its bearing on the points ind J 
— signed. as .aftdavit, in the ; 
writing of the Ptaintiff, setting forth that they were de· 
ceived, Admitting this to be the case, surely little elie 
ance ought to be placed on the affidavits of Jurors. ‘i 
cured at the instance of a party. Every Plaintiff or 
Defendant against whom a verdict is rendered, is apt 
be displeased ; and in the street, er some public house, 
where Jurors too. assemble, they are attacked — 
by the party cast; and by address, entreaty,.and some-— 
times rewards, are prevailed upon to —— 
favor of the party, although they have, the solemu 
obligations of an oath, rendered their verdict againet him — 


J 


- 
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Sach tampering with Jurors ought to be — 
Phew when their affidavits are offered upon the subject of 


verdict, they ought to be received with many grains 
allowance, and their weight balanced by the degree 


F — which the party obtaining them is calculated 


fo 
: circumstances disclosed by Dobson oad the Plain- 


Goode: 


tiff, im their affidavits, do not furnish any ground for a 


| new trial. Were new trials to be granted for reasons 
A) Tike those contained in these affidavits, there would be 


fe end to suits: days might be spent in investigating | 


* their merits, and verdicts might be rendered, but all to 
a - po parpase, They ust all be revised, if the party 
Fen ae bree aritel 
peent.at the trial, who shall declare to a bye-stander, 

its progress, that he knows a great deal upon the 

\ gabjéct of @ispate, ‘and. then leave the so that a 
—— s out, cannot 


+. — If, indeed, the affidavit of this wit- · 
ia a ness had been taken, and it had disclosed evi- 
4}. dence for the Plaintiff, the case would have been very — 


* didterent. »But it does not appear whether: his evi- 
~ dence would have been material or not. To these rea- 


bvons for discharging th rule for a new trial, may be. 


"aided another. It appears that eacWparty claimed title 
e the horse, and evidence was introduced on both sides. 
* Incases where there is a congrariety of evidence, the 
Court will not grant a new trial, unless the evidence on 
g one side greatly preponderates. — rule for a new 

— — * ise Seo 





CASEs THE SUPREME ‘COURT 
The Justices of Caswell County Court) 
: — 
Buchanan. 


Guardian bond. A guardian Sanh cone died, “the J stices of 
Caswell County Court,” &c. was held to be void at Common Py 
as the Fistices of the County Court are not a pn.’ 

The‘act of 1762, ch. 5, directs guardian bonds’ ‘Be wade | 
“to the Justice or Justices present in Court, and granting # 
guardianship, the survivors or survivor of them, their executors) 


administrators, in tryst,” &o, J 
NMis was an action of covenant brought on a gua 
bord in Hillsborough Superior @ourt.. "The Bend w 
made payable “to the Justices of the County 'God 
Caswell, and their successors.” ‘Two objections were 
made to the Plaintiff’s recovery ; ist, that the bond .w S 
not taken parguant to the directions of the:act of 176% 
ch, 5, that act having directed guardian bonds, to. " 
made payable to the “ justice or justices presentiin +3 
_ and grantingsuth guardianship, the survivors or 
vor of them, their executors or administrators, in 
&c.—that the bond was therefore void as a Btatute 
adly, that the bond was void at Common Lai, for the 
want of proper contracting paries, * the justices: of 
well County Court” not being a corporate body, or 
titled. to eue‘ar-contrect in a corporate ame. jor 


Haxz, Judge, delivered the opinion af the Court: 

The act of 1762,.ch. 5, gives to the County’ C 
yery great powers over the interests of orphans, * 
conduct of guardians ; and does mt, like the statute of 
23d Henry 6th, ch. 10, declare all other bonds‘ to 
void, that are not tdéken agreeable to its provisic 
This action might, therefore, probably be sust 
were it not for the other objection which the case p 
sents. Every Plaintiff must sue either in his natural o 
corporate capacity ; it cannot be pretended here 2 


jo 
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_- Plaintifis sue in either. — ⸗ 
| qbserve; that their individual names · are not inserted: im 
_ the writ or declaration ; as to the latter; although they 
9 Moore. 
corporation, by that name to sue or bé, sued, ‘grant\or — 
f | yeceive, by its corporate namey and -déall otheract#an — 
8 J — — 
re a imc emg <y 208) lei ee ok qa Piet 


He +64 » F uw 


rf ‘Keddio J tina dey wyitere tt oad. 
BA Gir otis opine ai &) ood 
net ; New-Hanover Hanover. — * 
nee ; —_ ge ‘it oh "4 531— 
i hen n * ohne; we “tae 73 
— ——— jurisdiction, of a justice of the 


J with th. Const 
Ki Vat hae tee ee ke 


1. | hin wan an action a bt, commenced by» 


issued*by pi justice” of ‘the peace, which" warrant:com- , 

Sea yawn i 
t the body of the Defendant, and-have hig before 

‘bm justice of the peatiefor'the county of New-Hanever, 

— — plea that be render to him 

eers, whieh. he'owedl aud Wetaitiel)-Sicy ker justine Sos 


ee em 


— — — greater than 

—— ‘Phe Plaintiff demurrei to this plea, 

and t having joined in demurrer, the cade 
was; by ee —— 


Voi. II. ‘ 6 


BAYS 2 —— 
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Nest: presiding Judge ordéred thd cde to be sont to shis Cont. 
upon the question; °“ Whether a justice of the peace,by! - 
be irons RET ESC ca 
Moore. artes Gan seni boii 

— Ath tem; Joly argon the ate for the Dod 
a — — — 


+ a 


fot 


ee 


= Tocelyn._-The jeriediction of a justice of the ** as 
veen regularly increased from time to time sincé thé yenk 0 
» (A774, up-to the'year 1802, From five: it has increaiel: 
to thirty pounds. The increase has been gradual, and, 
has therefore not alarmed us ; but if there be no-limifa , 
tion to their jurisdiction, it may eventually swallow ap, 
the jurisdiction of our Courts of Justice. Already have’ 
— oa ommend! yrs. 08 y 
Grticies, and give judgment forthe 


upon. the power of the 

"Phe 24th section of the Bill of Rights declares, * t 

all controversies at Law respecting property, the anc 
mode of trial by Jury is one ofthe best securities of 
rights of the people, and’ ought to remain sacred and in. 
violable,” . How then did the sbcient mbit: of Hal bg 
Jury stand? It extended to all controversies 
property, where the outy in, demand exceeded. forty 
lings sterling. The 12th section of the same instru 
declares, * that no freeman ought to be taken, im 

ed, or disseised of d, liberties or privileges, or 
outlawed or exiled, or in any manner destroyed for de 
prived of his life, liberty or property, bufiby the Law of 
the land.” Upon the same principle ‘that the : 
tion-of a justice of the peace has been extended to all 





£33 orienta: deortwa: °° 


ö— 
— —— —— 
personal injuries, and to injaries-affecting a man's free- oe 

& hold. It is contended that the trial-by Jury isnottaken Moore 
ital a reedienpmepbt aries sie oe a party, 
\» dissatisfied with the judgment of-the jitstice may appeal - 
—* “to Court, where he may have his cause tried by a Jury. 
|g is trve the right of appeal is given by the Legislature, 
‘bit this right may be so: clogged with difficulties that 
a a — ————————⏑⏑ —— 
ofthe right of trial by Jury. “But-it the Bill of 
is.to contre! the Legislature upon this subject, no 
tn cam be deprive th property bt «By the Law of 
_ Me land? \ How does “ the Law of the land,” heve spo- 
| ken ofy:declare that “* controversies: respecting property 
shall: be determined ?” - “Not by a justice of the peace, 
at by We * nck made of tial iy ary that mod 
trial whith this solemn instrument declares, shall remain 
ff sacred and inviolable” The Bill of Rights is the pa- 
- ramount Law of the land, gnd any act of the Legislature 
at variance with is provisdns, is nll and. void. It is 
| time to meet thig question with firmness, and. to check 
_ the growth of that power which bas already become 
From the increase of, justices and of their 
E furiediction, we are threateoad with, sin nbletmorney of 
_ the most odious kind, and nothing seems likely.-to pre- 
, ent its establishment, but the interposition of the Judi- 
eiary; that tribunal which spreads the shield of the Con-. 
—— —— 
attacks of the Legislative power. 


——— 
a —— * by the question arising upon this de- 
». murrer, to aséertain whether the act of Assembly, in- 
fe | eemsang the ivindetinn 9 9 Jemicn of: ha' pian tothe 
aum of thirty pounds, be incensistent with the provisions 
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+ of the Constitution, .not 3. and: to Ww 
14th section of the Bighin in tsled onc Th “a 
Kade section declares, 4 that in.all controversies ati 
Moore. pecting property, the ancient mode of trial by Jur 
one of the best securities of the rights of the p . 


o 


ce had jurisdiction 
ceeet heer diag ehrian and that. all she a 
passed by the Legislature since that period, ii : 
the jurisdiction of, justice, are inconsisten n 
patible with vhi¢ clause in the Declaration of Ri ts ay 
It-aauet becedmitied, shat if, open a Cain. 
of these several acts, they should be found i 
with this or any other provision of the. Const 
ET een nadine 
acts void, and pronounce judgment for the Defendant: 
Otherwise to decide for the Plaintiff... * « oot 
Wheb: the Convention declared that.the ancient, t e 
of trial by Jury should be preserved, no restriction 
thereby laid on the Legislatgre.as to erecting or org 
izing judicial tribunals, in such manner as might be mc 
conducive 40 the public convenieuce and interest; on-@ 
change of circumstances affected by a variety ofgcauses. 
It is true, that the Legislature cannot impose any prov 
sions substantially restrictive of the trial by Jury + they, 
may give existence to new Forums; they may. 
the powers and jurisdiction of former Coarts, in 
instances as are not interdicted by the Constitution, f 
which their legitimate — — 
sacred right of every citizen, of having a trial by 
must be preserved. These remarks lead us to © 
whether the several agfs passed by the 
creasing a justice’s jurisdiction, have t the 
citizen this right, or not? ?: be 
‘As tha, tena tee: Contituticn, wad Saomol i ) e 
been well known to the framers of that instrument, that 


* 





a — 


a oF ———— 


ot 
a justice of the peace had jurisdiction ever sums of forty 
shillings sterling and under; and.that too, without the 
— of a Jérya Did: Mean, by.the 14th 
__ section of the Declaration of Right entirely to destroy 
ak gy grein and have thé*benefit of the trial by ” 
via. the first instance, — — Or 


i A i de mat mi 
ature has also given, ta.cithos paxiy the right 


given, is. the case of Kmierith v. Haris, (A Biuney’s Rep. 
_ 416,) dgcided in the Supreme, Court of Pennsylvatlia, 
_ where the provisfon in the Constitéition is the same, and 
where the jurisdiction of a justice of the peace has been 
| gradually increased. - The Coart, therefore, cannot view 
© this as a case which will wai Judiciary to exer- 
* cise an aet of such paramount a ‘delicate’ — 
+ to.interfere with the act ofthe Legislature. 
Eu, a dren ind — 
ep ed F 
— agt er i F bi — 


+ 


9, ms ry 


agai, 
Kediie *’ 
ay? * 


——— 
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‘+ 


Ds 2c Pom ' 


Jurisdiction of a justice of the peace. The act of 1802, oh. 6 


jurisdiction of 

is not inconsistent with.the spirit of the Constitution: Therefore, | 
A 

Fe Ras oo eens Wye. ae 


The act of 1741, ch. 8, inflicts a penalty frit : 


&c. to be covered in any Court of Record, by any a 
son who sue for the same. | By the act of 1809) ch. _ 2. % 
Oth, juriaditsion te given to's jestice of the ponce erie 7 J 
all penalties that do not exceed in amount thirty pounds, =F 
Under this act, Richmond brought a warrant before a — is 
jastice of the peace for Caswell county, to recover of ‘f Pe 
Defendant the penalty of ten pounds, given by the act of 4} 
1741, for mismarking an unmarked hog not properly his __ 

own, but the property of the Plaintiff. He obtained jug. . | 
ment before the justice, and. the Defendant appealed to 

the County Court, where he demurred specially to the - 
warrant, and for cause set forth, that a justice of the — 
peace had not jurisdiction of the penalty claime@ by the _ 
Plaintiff ; there wasa joinder in demurrer,’and the case _ 

— 
thence to this Court. - . 


cai, ; 
The case of Keddie v. Moore, decided at this term, has. 
settled the question upon this demurrer. The Courtare 
of opinion, that the act of 1802, ch. 6, is not incompati-— 
ble with the spirit of thi Constitution: thatactiting given 
tp.a Justice of the peeps Jupiediction of a penetien Soca 

in amount not exceeding thirty pounds. Let the demar- 

rer be overruled. , ' 
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William Williams ye 
a v. From Bertie. 
a 1 ___ Josiah Collins. 


Case of guaranty. A. applied to B. to purchase a vessel‘and eargo, 
_ and B, entertaining doubts of his solvency, refused to eredit him. 
“As then got from C. a letter directed to B, in which C. says, ae 

bb AY iicas mo that ho in shout Surging withiyed lin tae peveall ot 

as “whew vetwel and cargo: In case you and he should agreé, Iwi | J 

any contract he may enter into with you for the:same, or 

— part thereof” On the credit of thisJetter, B. sold to A. a ves- 

J — 
yt 1st January, 1805, another on the 15th June, 1805, and the 
third on the 15th June, 1806. On the 17th August, 1807, suit'was 

—— —— 
os, and execution against A’s property was returned to. June 

— — — — * 

— — ods Pops 
lets that at the time the se 

a A. had property sufficient to 

aa —————— — 

Adanuary following, to sécute divers debts which he owed. There 
. a — —— 
brought on the bonds, except to be 
Tie Tedtie ie ree Came Ma 
came due ; nor was there any evidence that C. bad ws 

failure ® pay, and that B. looked to‘tiim for payment, until suit was 

‘brought against him. Held, that C. was discharged from liability 

1 pment gir a rin haces anger 
; from A, and by his failure to give notice, within 
‘thle fime, to €, of A’s delinguétey. 


; ———— 
a credit, a vessel and’ cargo dut the Plaintiff, enter- 
— Be eM I i refused to credit 
Fleary then proeured from the Defendant a letter 


"rece oe Pin ne ling vor: 
« Gen. Wm. Wi 

: Sania backed ities ee Henry Fleury, informs me that 
de is about bargaining with you for the purchase-of » new vessel and 
_ a carge for her, also fora quantity of Indian corn. In case youandhe - 
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Jugy! 1881. should agree, I will guarantee any contract he may enter into wilh, 
—o for the one, ot any part thereof, and am #3 
Williams ' Your ob’t serv’t, 
Collins. 1 ae JOSIAH COLLINS” 
. On the oneal of this letter, the Plaintiff sold to Fle . 
a.vessel and cargo for $2072 25, for which he gave three 
bonds, each bearing date the 11th April, 1804 ; « + 
$9b2 95, payable ist of January, 1805, with int * est 
from the 15th Jane,'1804 ; another for $585, -payall 
15th June, 1805; and the third for $585, payab: 
June, ‘1806. There was a credit of $675 71, indal 
on the first dond, 15th Jane, 1806, and a credit of $ 
indorsed go the last, bond, E January, 1808. “On th 
17th November, 1806, Williams assigned the bon sf to 
‘Thomas E. Sumner, whey on thégi7th: August, 
brought suit on them in Chowan County Court, and 
tained judginent at March term, 1808, for 604752 tod. 
- He sued, out execution, which was returned to the 
term, ‘! nothing found ;”.and Williams — bevings in: 
assignment of the bonils, * obliged himself to ¢ : 
the ultimate ‘thereof to Sumner,” aid, upon th e 
application sumner, “pay the umount due upon ¢ the 
‘bends, and on the..16th, September, 1808, brought. 
against Collins on his afvresaid letter of guabanty. — 
Defendant pleaded the “¢general issue, set-off, stat. lim.” 
‘Ow the part of the Defendant it was proved, that” 
the 29th October, 1806, Fleury mortgaged, to him sevéll 
lots and one half lot of ground,-with their improvemen ; 
_ kyingy it the .town: of “Edenton, to secure’ the sum 
£1256, 183. 8d..dagby note ; and on the same day J ial 
Collins, junior; took from Fleury a martgage for. 
same property on the back of ‘the foregoing, to 
the payment of $954j22,-due! —— 1st 
January, 1807, Fleury mortgaged the ] 
with a store-house and shop, eleven negroes: on 
sidera ntity of furniture, to certain merchants it 7 
New-York, to scoure the pay ment of six theusand dollars, 


4 


* 
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i J 9* dae.by him to them. ‘The Deloodast alan proved, that Jenn tést 
— os __Brery posesed the property mentioned inthe foregoing SDS 
. mortgages for many years before, and that the lots were or 2 
_ among the most valuable in the town of Edenton: that Collins. 
yo — 1806, one Francis Vallette, of Eden- 
| Ey Cone als Sequeetiee See ern oa 
- yalue-of $4000, which came to his hands. 
4 a __~ It appeared in evidence, that Collins, the Defendant, 
a 7 — NR Pe —— 
e on 15th January, 1807, to certain merchants in 
ry York,-anc that the property incladed in this mort- 
— — — 
—FF— It did not appear . 
that Fleury had any property out of which the debt to - 
_ the Pigintiff could have been satisfied, excep} the pro- 
_ perty before enumerated. — 
_ The Jury rendered the following verdict, to wit, “ The 
"| Jury find, from the evidence adduced, that the Defendant 
9— must have been better acquainted with the cirecumstances 
|, of Henry Fleary, thanthe Plaintiff, and that the Plaintiff ‘4 
Ki could not at any period have obtained his money from 
‘Henry Fleury; even though he had commenced suit as 
_ soon as his cause of action accrued, and that the De- - 
 fendantedid assume, that he did assume within three 
ears, that there is no set-off, and assets the Plaintiff’s 
to £716 1s, 8d.” A rule was obtained to shew 
_ Sause why a new trial should not be granted; on the 
_ greands, ist. That the verdict was contrary to Law. . 
| » edly. That it was contrary to evidence, at least so far 
as it found that the Plaintiff could not, at any time after 
3 “the debt became dué, have obtained payment from Fleury. 
The rule fora newstrial was sent to this Court, where 
i was-argued by Browne, for the Defendant, and by — 
: Ose a eae oeemage 


J 
an 


~ 


| —— contract 
J most be considered either a — — 
Vor. I. ; } 


— 
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Jour, 1811. contract: if as a primary contract, then the Plainti 
Wy cause of action accrued at the respéctive times 


Williams 
Vv. 


Collins. 


Fleury’s bonds fell due, and his right of recovery is 
red by the statute of limitations. But he did not sa 
this contract ought to be so considered : it is a cont 
of a secondary kind. Defendant agreed to guaranty 
debt to the Plaintiff, and is placed by the Law in 
same situatiou with indorsers of bills of exchange or pro- 
missory notes. He agreed to guaranty @ primary com 
tract, and the Law, whilst it deems this guaranty 
ing upon him, does so sub modo-only: it ,at!the’ 
time imposes certain obligations upon him who cla’ 
the henefit of this guaranty ; it declares to him, that hi 
shall use due diligence to reap the benefit of the’ 
contract, and to collect the debt from him ' 
owes it. For the person making this secondary contract 
only agrees to pay the debt, if thé principal does nit f i 


_and in all cases is discharged from liability, if due ¢ 


gence be not used to enforce the contract against he 
principal, and get the money from him. In this case, 
Williams had discharged Collins from his guaranty by 
the indulgence which he extended to Fleury. Had he 
sued Fleury when his bonds became due, the money could 
have been collected : but he neither sued nor demanded 
payment, nor gave notice to Collins of Fleury’s negled 
to make payment. This is a commercial transaction 
and is to be governed by the general law respecting com: 

mercial contracts, where one man guaranteés the pay- 
ment.of another’s debt. Williams having failed to 


‘the diligence which that law required in demanding | 


ment, and giving notice of Fleury’s neglect or refusal 

make such payment, has discharged: Collins '; who, not 
having received any such notice, ‘remained - ‘ignorant ¢ 
Fleury’s failure to pay at the time when.ie took the 
mortgage to secure his own debt. This is the legal pre 

sumption ; for every man shall be presumed to . 
dene his duty until the contrary appears ; Fleury 





; Or eee Si‘ 
be presumed to have paid his bonds at the times they Joxt, 1831. 
.pespectively fell due, or that he would have paid them if —7¥S 
_ Williams cr his assignee had applied for payment. It —_— 
. waf not the duty of Collins ‘to enquire whether/he had Collins. 
made such payment ; it was the duty of Williams’ tee 
ve him notice if Fleury failed to pay ; and to compel “ 
to make good the debt to Williams, would be, not 
~ Mto-conform to the true spirit of the contract om his part, 
9— ut to. suhject him to a hardship against which he has no 
ief. If be had been-regularly called upon for pay- 
nt as Fleury made default, he could have advanced ‘ 
» ‘the money to Williams and indemnified himself out of 
* Fleury’s property. Williams gave indulgence until 
_ Fleary became insolvent, and Collins has not been cal 
_ ‘Upon for payment, until he hag lost all opportunity of 
/ indetinitying himself 
‘Collins was liable on his letter of guaranty, only -in 
es — 8 failing to pay; and it may be laid down 
as a general principle, that, where one man agree? to’ 
iddemnity ensther sgulndh ony Vine! which he inay sus- 
i _ tain from any transaction, the person thus indemnified — 
| Bust use ordinary diligence to prevent any loss—(Doug. 
$14—3 Term Rep. 524—8 East 242.) Here the first 
~ demand on Fleury was by suit, one year and two months 
after the last bond became due} and the first notice of 
Fleuryꝰs delinqueney that was given to Collins, was two 
"years and three months after the last bond became due. 
| ‘This was ngt using due diligence to get the money from 
p Phenry, and prevent a loss to Collins. — And” 


> ‘By rut Cusine Pin Sele eg by De- 
— a new trial be ae I 


M . ‘ 


; 





In ejeounent, thre lessor of the Plaintiff claimed title under 2 : 
the lands as confiscated lands, the penny — 
ee Naga —— 
oe eet ee ee For the grant shews t 
—222 State, and accounts for its being again 
State, by averring the fact of confiscation. This fact must be pro 
ctherwiee dene ast apple cat he State had any Y 
make the grant. 


The lessor of the Plaintiff claimed title under a 
from the State, by which the lands in question were 
granted to him as confiscated lands, the property of G 
vernor White; and it, was objected by the Defer 
that it was incumbent on him to prove that the land 
been confiscated, ta authorise the issuing of the g 
The presiding Judge overruled the objection, and 
was a verdict for the Plaintiff. A rule for a new 
being obtained, the same was sent to this Court. 


wt 


By Tae Covrt.—It appéars from the Plaintiff’s own 
shewing, that the title to the lands was once out of 
State and in Governor White. The State cannot 
this title at her pleasure, and pass it by grant to the les 
sor of the Plaintiff; nor has she pretended to do such an 
act; but in the grant she declares that the lands of Ge 
_vernor White had been confiscated, and the itle to t 
vested in her by the confiscation. If this be true, t 
State had a right to grant the lands to the lessor of 
Plaintiff ; but if not true, the State had no such 
The fact of confiscation is therefore necessary to b re 
proved, before any validity can attach to. thig 

~ ‘The rule for a new trial must be made absolute. 





— by the Dafondsitt ss 0. witness, 
“and being sworn on his voir dire, said, he as constable had sold the 
negro, under an execution at the instance of B, dnd at the sale’ also 
= ‘acted as B’s agent, and bid off the negro, and by the direction of B. 
executed a bill of sale, as constable, to C. the Defendant. A, is a 
_. gp @ompetent witnéss to prove these facts to the Jury. 


eo 


‘This was an action of detinue for a negro slave. On 
_ the trial, one Gregory being called as a witness for the 
a Defendant, was sworn bn his voir dire, and said that he 
a ‘as constable had sold the negro in question, under an 

execution at the instance .of one Bell; that at the sale 
a he also acted as agent for Bell, and bid off the negro for 
'_» Bell’s use, and afterwards, by the direction of Bell, he, 
* as constable, made a bill of sale for the negre to the De- 

Si ieasess, sha. wes- oct « Sader The presiding Judge 

_ thought Gregory was not a competent witness; he was 
et aside, and a verdict was rendered for the Plaintiff. | 
p A.vele fora wow trial was: obtained and sett to. this 
4 Court. And, 


By rus Counr.—Let the rule bo-made ⸗ a 3 


i Ve 
ae 


4 x The statute of Sist Elizabeth, ch. 5, limiting the time for bringing vila 
8 : _ gud tam actions, is.in force in, this State. 
‘ "This was an action of debt; to recover” the ‘penalty 
_ given by the act of 1741, ch. 11, to restrain thé taking 
— — The usury was 
receivod on the 15th of May, 1806, and the writ in this 
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Jery, 1811. ease was sued out on the 9th of December, 1807, 
Wav Defendant pleaded, among other pleas in bar, the 
Williams of sist Eliz. ch. 5, limiting the time within which g 
Jones. tions qui tam shall be brought ; and. the Jury found 
the Plaintiff, subject to the opinion of the Court, whet 
that statute of Elizabeth be in force in this state ? 


question was sent to this Court ; and, 


By tue Covrt.—The statute of ist Elizabeth, ‘ 
§, is in force in this State, and bars the Plaintiff’s righ 
ef action.* 


> 


John Williams 
v. | rom Pitt. 
' Ambrose Jones. 


A. gave his bond for the hire of a slave for one year. By the 

the hiring he was not to employ the slave on water. He, however, 
did employ the slave on water, and the slave was drowned. He was 
sued for this breach of the terms of hiring, and the value of the sla 
recovered against him. In an action on his bond for the hire, a 
ment given for the whole amount. The hiring shall not be appor- ” 
Caph eer 


‘Pils wnt ta eten debt on a bond. given for the 
hire of a negro slave. By thé terms of the hiring, the 
Defendant was not permitted to employ the slave on wa- 
ter during the time for which. he was hired : but he, in 


* ‘This case occurred in 1806, anid the Court resorted to the statute | 
of Elizabeth, because at that time the General Assembly had passed — 
no general act limiting the time for bringing penal actions. In 1808, — 
they parsed “ An act to limit actions,” in which it is declared,” 
“ That all actions and suits to brought on any penal act of the Ge- · 
neral Assembly, for the recovery of the therein : mp 
be brought within three years after the cause of such 
shill to tay hive accnaid, tnd not utes Provided Gitar uN al 
not affect the time of bringing suit on any penal -agt of the 
Assembly, which hath a time limited therein fer bringing the same.”. 
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io of these terms, employed the slave on water, Jesx, 1811. 
eres nero ee orevest For this-he was sued, and “YS . 
" qiverdict given for the value of the slave ; and now be- car aed 
"ing sued ‘upon'his bond for the hire, a question arose, Foreman — 
' whether the hire should be apportioned, and the Defend- . 
1 BN yr ae ae 


t » By rad Court.—The Defendant having violated the | 

_’ eontract of hiring, must abide by the consequences. - He 
> attght not to be relieved from the payment of his bond, 
| Woume he has thought proper to do an improper act. 


~- 


= 
— — 


ein Atkingon 
v. | Prom it, 
. Robert Foreman. . 
_ Afpetiioned the County Court for leave to Keep à public fry: B 
‘opposed the petition, but the Court allowed it. B. has not the right 
| tv appeal to the Superior Court, under the 32d sect. of the act of 
. 1777, ch. 2, which gives the right of appeal in all cases where the 
party is “ dissatisfied with the judgment, sentence or decree of the 
' County Court. * 
_- In all cases where a party has a right to appeal, and the Legislature 
_ has not prescribed the form of the appeal bond, nor declared to 
* ofahom it shall be made payable it isthe duty of the Coubty Court _ 
» , #9 prescribe'the form and direct to whom the bond shall be made 


* payable. 
« 


Benjamin Athineon petitioned the Coanty Court of 
> Pitt for leave to erect and keep.a ferry across ‘Tar river, 
- at a place where he owned the Jands on each side of the 
“tiver. © The granting of this petition was objected to by 
~ Robert Foreman ; and the County Court having heard 
the sealed ‘allowed the 
_ ty Court, prayed an appeal to the Superior 
- Court, vhich was allowed, and he gave bond with secu- - 
——— Ju the Superior Court, a 





' 
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Iexy, 1811. question was made and sent to this Court, 
~- \Y™ the County Court grant to an applicant leave, to ky 
public ferry at a particular place, another, person 4 
Foreman. claims the right of keeping a ferry near. place, ca 
appeal from the decree of the County Cou thi 
question the Judges ef this Court differed in « i 


Haxx, Judge.—The 82d section of the act of 17779 : 
2, declares, “ That when any person or persons, el 
Plaintiff or Defendant, shall be dissatisfied with the g¢ 
tence, judgment or decree of any —— | 
pray an appeal from such sentence, judgment or dec 
to the Superior Court of Law of the District w 
such County Court shall be.” This is a very J 
expression, and would seem to authorise an appeal i 
every case whatever that can come before a C 
Court, unless the appeal be taken away. It is true, t 
in some instances, where by subséquent acts the j 
diction of the County Courts bas been increased, ff 1 
right of appeal has been expressly given by such ac 
and the act which gives the Court jurisdiction of the ca 
now before us, as well as some others, is silent with | 
pect to appeals ; and this circumstance,is much relied 6m. 
We apprehend that the Legislature, by giving the 
of appeal in those acts, did so from abundant caut 
Certainly no argument can be drawn from the reason 
the thing against an appeal in the present case. [tis 4 
dispute about property, and it is of as much conseque 

that justice should be legally administered in ~this case 
as in any other. The expression in theact of 1777, i 
so general as to embrace all cases that can come before 
a County Court, whether it had jurisdiction of them .@ 
the time of the passage of that act, or acquired it ; 
Suppose the Legislature had not given an appeal in ¢ 
press terms-by the act of 1785, ch..2, whichgives 
County Courts jurisdiction in actions of ‘ejec 
would there not be as great,or greater reagohs. why 
should be appeals in such cases, than in actions of 
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4 on was given ‘to them by the act of 1777, ch. 2? Juzr, 1811. 
\ — Legislature did not ‘think proper at first to trust ' 
> ‘them with the trial of actions of ejectment, on account — ingen 
of thei difficulty : but since they have given to them Foreman. 
‘a jurisdiction of such actions, the reason is stronger why 
~'qhere should be an appeal. Were not this reasoning 
; correct, it would be difficult to say on what principle 

this Court have at this term decided the case of “ the 

’ Siate v. Washington, (a slave.) In that case, the 

bat Court refused to grant an appeal: the owner of 

 theslave stated that fact on affidavit, and prayed from 
be oe ofthe Judges of ‘the Superior Courts, a writ of cer- 

- torart, which was granted, A question was made upon 

thie, return ‘of this writ, and sent to this Court for deci- 

_ sion, Whether an appeal in that case was a matter. of 

© tight and this Court decided in the affirmative. It is 

~ worthy of remark, that neither of the acts of Assembly 
J ich relate to the trial of slaves, gives an appeal from 

- the County to the Superior Court in such cases. The 

——* had for its basis, the wide and general expres- 

n used in the act of 1777, authorising appeals from 

—c séntence, judgment or decree of the County Courés. 

Ii is true, that in that case, one of the Court dissented 
4 from the opinion delivered, not because the clause in the 
act of 1777, was not broad enough to comprehend the 

" ‘case, but for reasons drawn from the different acts of 
_ Assembly relating to the trial of slaves. In an anony- 
' mous case, reported in 1 Hayw. 457, that came before 
- the Court by way of appeal from an order of the County 

~ Court, authorising one of the parties to keep a ferry, no 

© question seems to have been made, nor doubt entertained 

» by the Bar or Bench, as to.the legality of such appeal. 

Other cases inight be shewn, from which we might infer , 

_ what the’opinions of other Judges«were, who have gone 
before us, although the question was not made and so- 
/Temnly decided:by them. In the case of Hawkins v. The 
’ County of Randolph, (1 Murphey 118,) brought to this 
/ Vox. I. 8 
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Joxx, 1811. Coart some terms age from the Superior Court of Hil J 
—— borough, where the question was, Whether a party di 
Atkinson satisfied with the order of a County Court relative to; 
Foreman. road, had the right of “appealing? it was urged, thal. 
there was no person to whom bond with security cde t 
be given for prosecuting the appeal with effect 5 b t 
was answered, that if a party has the right to appeal, 
is the duty of the County Court, although there be tj 
one party to an order made by them relative to a re 
or ferry, to point-out the mode in which security fort 
appeal shall be taken} for if the act be substantially 
_ complied with, it is sufficient. By the act of 1762, ¢ 
5, any person dissatisfied with any order made by. ths 
County Court relative to a guardianship, with which he 
may have been interested, or to which he may think hime 
self entitled; has the right of appealing, and yet he is 
directed to give bond with security for prosecuting ‘his 
appeal with effect. ‘The same inconvenience would 
ply in that case ; there is no person, or there may 
person but one interested in or a party to such o 
Bat it is the duty of the Court to comply with the 
by directing the manner and form in which such t 
shall be taken. And so it is in the case before us. If, 
however, that objection be good, it cannot apply here’ 
for there are two parties before the Court, one of whom 
has appealed, and-from whom bend has been taken. > 
It may be said, that the County Courts are ; 
judges of roads, ferries, &c. in their several counties, 
than the Superior Courts ; that questions arising upon 
’ “the acts of Assembly, which regulate them, are generally 
questions of fact, of expediency, of convenience or incon- 
venience to the people of the county." Be it so: when 
Such be the questions, the Superior Courts‘will inte 
very reluctantly, Bat it must be admitted, that 
tions of Law will sometimes arise also. Besides, has 
not experience taught us, that an‘unpopular, obscure in- 
dividual, though he may have the better side of the ques- 


«< 


— 
~ 





a 
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J tion, has too much cause to dread a conflict with a 


ip. wealthy, popular antagonist. Bat 


By ALL THE OTHER JupeEs.—It was decided in this 
» Court, at June term, 1806, in the case of Hawkins v. 


| Fhe County of Randolph, (1 Murphey 118,) that an appeal 
* not lie-from an order of the County Court disal- 


e g a petition for laying out a road. This case is 


pot distinguishable in principle frém that. The appeal 
4 must be dismissed. * 
i. : — 
ie : — — 


“Den on oer of Dunstan 
7 ; Pes Bertie. 
a 8. Smithwick. 7 


‘ ‘ faciatnionsed iagelnat: As enib, wee tevied ‘on bis. daude, which 
"were sold by the Sheriff, and conveyed to B, who conveyed them 

toc; but before hig sale and conveyance to C, he contracted to 

7 sell the lands to A, who actually paid him the purchase money ; 

» © and this sale and payment were known to C, before he purchased. 
_ In ejectment brought by C, A. shall not be permitted to give in evi- 


Jurx, 1811, 


1 a 
sens 


Smithwick. 


. 


_ dence bis purchase of the land, and payment of the purchase money, © 


if ‘and knowledge thereof by C. This is a defence in Equity, but at 
a Law the only question ia, who has the legal tithe. 


_. The Defendant being seised of the lands in question 
| iw right of his wife, a writ of fieri facias was levied 
* thereon, and his interest in the lands sold by the Sheriff, 

~ who conveyed té Robert Reddick, the purchaser, and 


* In 1813, the General Assembly passed ap act amending the acts 
telative to the laying out of- roads and. the establishment of ferries. 
_. This act prohibits the County Court from laying out any public road, 
1s @ establishing any ferry, unless upon pétition in _ writing of one or 

DF inote persons te'Dourt fled, ahd notice thereof given to all persons 


» over whose lands the road proposed to be | out, is to pass, or to the , 


ees to co decree, whieh the County Court sbali pro- 
upon such petition. 


7 





40 - CASES IN THE SUPREME COURT -_ 


Ju i. Reddick conveyed to Dunstan, the lessor of the Plaintift, 
x F On the trial, the Defendant offered to prove, that Red. 
dick, before he sold the lands to Dunstan, had contracted _ 
Smith. to sell them te him the Defendant, and that he the De 
fendant had actually paid him the purchase money, and ‘ 
that Dunstan had full knowledge thereof before he par- · 
chased from Reddick. The presiding Judge thought thig ‘ ‘ 
evidence inadmissible upon the trial of an ejectm & 
e which the only question was, who had the legal title, | ne 
verdict was given for the Plaintiff ; and a rule for anew 
trial being obtained, upon the ground that the evidence. 
offered by the Defendant ought to have been received,” 
the same was sent to this Court. | — 
ar” 
By Tue Covurt.—We concur in opinion with the pre- 
siding Judge. It would be a departure from long estab | 
lished principle to go into an examination of equitable 
claims upon the trial of an ejectment. A Court of I 
is not the proper Forum for such an examination. if 
the Defendant be entitled to relief, he will obtain it up 
application to the proper Forum, and obtain it at 
costs of the lessor of the Plaintiff, Let the rule be 


charged. 


From Rutherford. 


\ 


\s 


The State i 


v. 
Clayton Smith. 


Where the Grand Jury return a bill of indictment, “ Not a true ied 
the prosecutor is bound to pay the witnesses for the State, pad ogg 
half of the other costs. * 


A bill of indictment for — erred against 

‘the Defendant, by one William 2 was in⸗ 

dorsed thereon as prosecutor. ‘The G ‘returned 
the biil “* Not a true bill ;% and a question arose, W 
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ther the prosecutor was bound to pay the witnesses for Jour, 1811. 
- the State? and that question was sent to this Court. wn 
4 , M’Gowen 
‘ 


naa 


- 
* 


Saco 
* 


v. 
Br tHe Covrt.—The prosecutor is bound to pay tho Chapen. 
witnesses for the State, and one ‘half of,the other costs. 


“at “ — 
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. } From Duplin. 

. William Chapen. 

ey } : j 

A, having hired a slave for a year, placed him, without the consent of 
the owner, in the employment of B, who cruelly beat him, and 
greatly impaired his value thereby. Case is the proper action for 
the owner, to recover damages of A. 


This was a special action on the case. On the trial, 
it appeared in“€vidence, that the Plaintiff hired to the 
' Defendant a negro slave for the term of one year, which . 
slave was, at the expiration of the term, returned rup- 
"tured, and greatly impaired in value. The Defendant 
had, during the term, without the consent of the Plain- 
tiff, hired the slave to a man of the name of Thally, who, 
with his father, bad, whilst the stave was ip his employ- 
ment, beaten him ‘with such severity as to occasion the 
|. rupture and consequent diminution of value. - The Jury 
found a verdict for the Plaintiff; and a question was 
made, Whether an action on the case could be maintained 
_ by the Plaintiff, and whether trespass be not the proper 
action. 


4 
we? 
8 


A 


Fag} 
4 
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By rue Court.—Case is the proper action against 
the Defendant. Judgment for the Plaintiff. 
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CASES IN THE SUPREME. COURT 


Joxx, 1811. 

w= . j ¢ J 

Den on the demise of Roger Jones a 
Eunice his wife 


| v. 
James Clayton and John Thomas. 


A, a married woman, being seised of lands, jojns her husband in a 
deed of them to B, who enters and oecupies the lands seven 
during the coverture of A, who then dies, leaving C. her 
. law. A, never acknowledged her deed to B; it was proved ast © 
* her husband, and registered, B, occupied the lands more J 
three years after the death of A, without any claim or suit by cme 
was a feme, and with her husband brought suit for the lands after ~ 
the expiration of three years from A’s death. But it did not appar 
whether she laboured under any disability at the time of A’s — 
The Court, to xvoid deciding the question as to the effeet of 
lative disabilities, wntil it be fairly presented for decision, will pre: | 
sume that C. did not labour under any disability at the time of 
death ; and seven years adverse possession having run in the 
time of A, and continued for three years after her death, the — 
aot entry of C. and her husband is barred. 


⸗ 


v 


‘The lands claimed in this ejectment were granted to 4 
John Tannyhill on the 6th December, 1720. On the 
18th February, 1753, Nathan Smith made a deed of bar. 
gain and sale in fee of the lands, to Francis — 
who devised them to Anne Dawson, 17th February, 1781. 9 
Anne Dawson, having married Seldon Jasper, they exe~ ” 
cuted to William Clayton and Nelson Delamar the ſol. 
lowing instrument, to wit ; ‘ 


' “a 
“ This Indenture, made this 13th day of September, 1798, between 
Seldon Jasper and Anne Jasper, of the State of North-Carolina and | 
county of Hyde, on the one part, and William-Clayton and Nelson De- 
- lamar, of the State aforesaid and County of Craven, of the other part, 
witnesseth, that tor and in consideration of the sum of four hundred ql 
Spanish milled dollars, to the said Seldon Jasper and Anne Jasper in 
hand paid by the said William Clayton and Nelson Delamar, at the 
sealing and delivery of these presents, the receipt neof is fully ace 
knowledged, we the said Seldon Jasper and Anne,Jasper have grant- 
ed, bargained and sold, and by these presents do grant, bargain and) 
sell unto William Clayton and Nelson Delamar, all our right, title and 
~ interest in a certain picce or tract of land, situate, lying and being on 
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. "the north side of Neuse river, and partly at the mouth of said river, it Juxy, 1811. 
“being the whole of that parcel or piece ‘of land which was left by Wyma 
will by Francis Dawson,4enior, to the said Anne, generally known Jonés 
A chy the name of the Gum Thicket, containing by estimation three hun- 
acres, be the same more or less. And we the said’Seldon and 
“me Jasper do warrant and defend the aforesaid granted lands and 
premises from bim the said Seldon Jasper and Anine Jasper, their heit⸗ 
“4 55 administrators and assigns forever, from the lawful claim of 
J. 


V. 
Clayton. 


other person, In testimony whereof, we have hereunto set our 
and affixed our seals, the year and date above written. 


SELDON JASPER, (Sxat.) 
‘ ne ANNE JASPER, (Szat.) 

* ke In presence of 

-* > @ = Fravers Dezaxzan, 


~ 4 es ‘ 
Bh Canisrorner Detamar.” ‘ as 

















# State of North-Carolina—Craven County Court—March term, 

_ 1804. Then was the within deed proved in open Court, by the oath 
Ff Francis Delamar, one of the subscribing witnesses thereto, and or- 
“4 Re dered to be registered. 
ee Teste, SAML. CHAPMAN, C. C. 





“I certify that the within deed is correct agreeably to the Register’s 
| office of Craven county—Book Z, page 317. 


Teste, THOS. L. CHEEKE, Reg’r.” } 


The wife of said Jasper never acknowledged the said 
. , deed, had no. children, and died in February, 1806, leav- 
ing the Plaintiff her heir at law, and ber husband Sel- 
don Jasper yet living.. The question submitted to this 
_ Court was, Whether a possession of seven years by De- 
lamar and Clayton, under the aforesaid deed, before the 
_ death of Anne Jasper, and thF®e years thereafter with- 
out claim or suit, bars the right of entry of her heir at o 
% law, Eunice, the wife of Roger Jones ? 2 . 





Gaston, for the lessors of the Plaintiff.—It appearing 
that the -hage heen granted, the State has no 
title to them. heirs of: Tannyhill can have none, 
_« by reason of §mith’s conveyance to Dawson, and seven 
+ years sliverse possession under that conveyance. The - 
I ietendipint Teen ton Wi, — 
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Jvxr, 1811. adverse to Mrs. Jasper, she being a married. woman, ~ 
ar The title, then, must be in the lessors of the — | : 
—_ otherwise there is no owner. The conveyance to thé — 
Clayton. Defendant is but the conveyance of Jasper ; it is a 
gain and sale, and therefore passes only what —— 
lavwſully pass, viz. an estate during covegture—( Bags 
Ab. Bargain & Sale, A. 466-7—Litt. 606-7-8-9.) 
Defendant is not at liberty to controvert Mrs. Jas ; 4 
title ; he claims under it—(Vew-York Term Rep. 398) Ay 
But, . a 
- 
By THe CovrtT.—It doth not appear in the-statembnt 
of the case, whether Eunice, the heir at law of Mrs, : 
Jasper, was of full age, or-covert-at the time of Mis, — 
Jasper’s death. Although the fact be not stated in the ~ 
case, yet it is admitted by the parties, that Clayton 0 9 
Delamar had seven years possession of the lands before. 
4G death of Mrs. Jasper. The character of their pos-) 
session is evidenced by the deed under which they claim.” 
ed. It is also admitted, that this possession was — 
nued for more than three years after Mrs. Jas — 
death. If, instead of the death of Mrs. Jasper, ae ; 
become discovert, the act of 1715, ch. 27,gave her th 
years after her discoverture to bring her suit or 4 : 
her entry. What time shall be allowed to her heir at_ 
law? It is said, if at the time the descent is. cast, thé” 
- heir labour under disability, the statute of limitations 
shall remain suspended during the disability ; 90 that if 
Eunice was married to Roger Jones at the time of Mrs, | 
Jasper’s death, she shall have during all the coverture 
and three years thereafter, to bring her suitor make her 
entry or claim, notwithstanding seven years adverse - 
possession had run in the life-time of her.ancestor, ] — 
Jasper. Phis would at once present thé question of eu⸗ 
mulative disabilities to the Court ; a question which will 
not be decided until it be fairly presented. It would be 
wrong to decide it in this case by assuming facts which — 





‘ps OOF NORTH-CAROLINA. 
gre not in proof. As the verdict and judgment in this J#=s 181. 
. ase is not conclusive upon the rights of the parties, the 
‘PY Court will rather presume that laboured under on 
po disability when Mrs. Jasper died, and that. this, suit Campbell. 
{Being instituted more than three years after that event, 
gf the Defeadants. . Judgment for Defendants. 


Uae hopmepeeyy ma yey ay eae B. takes 

oes Caren ens A, Cormeen to 

F rd of them. B. refuses, atid A. brings an tro- 

| — eo tere 
ttn canot be maintained 


4 Bi This was an action of trover to recover né-third of 
A— of a slave. On the trial it a 


* ‘that the Plaintiff and Defendant were brothers, 
"and they, with another brother, purchased a negro wo- 
,man‘for the purpose of waiting upon their mother dur- 
“ing, her life. After er death; the negro woman went 
" ‘into the possession of the Defendant, she then having 
_ several children. The Plaintiff called on the Defendant 
— te dare of the negroes ; the Defendant 
~ refused to deliver them over, and thereupon he brought 
this suit. The Defendant insisted, that he being a tenant 
in common with the Plaintiff of the negroes, trover would 
- not lie against him for the Plaintiff’s third part; and 
this objection:to the Plaintiff’s recovery was sent to this 
P By rue Covrr.—This action cannot be maintained 

_ in the present case. , Let a nonsuit be entered. 


Vou. Il. 9 





John Taylor 
Robert ast. and others. 


trom Wayne. 


An action of debt will not lie agginst heirs upon a bond of the ag ee 


ter lo wah Sep see oot exapely Perea as: 


James Grace gave a bond to John Taylor in — 
lowing words, to wit : 


« On demand, I promise to pay or cause to be paid unto John ‘ay. 


lor, his heirs or order, the sum of fifty-six pounds, twelve 
specie, with lawful interest‘till paid, it being for value 
witness my band and seal, thie 27th duly, 1796. 

JAMES GRACE, 


Inthes Grace having died, Taylor brought an ac 
of debt on this band sini’ eee 
his heirs at law : and upon the trial, 
nonsuited the Plaintiff, on the ground that the» 
had not bound his heirs to pay the debt. se 


By rae Cougy.—There can be no doubt 
point. The nonsuit was regular and mast 


a a 


ut 
2 
A 
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6. OF WORTELC AROLENA, 


id 


rs * —* nf Moses L J From Wayne. 
> Richard ‘W’Rinnie. 


"ha ;? pty 
—— in 1780, and to C. 
} 1784. In 1782 the land was surveyed, and the grant from the 
in 1792, C. had possession of the land under the deed 
m, for seven years, before the grant issued, and B. brought an 
against him for the land. He cannot recover; fot 
F epeeie gram had relstion backsli'es'to weet the'lagul tite tn Bab 


te Ve 


of entry ; but, . ys here +a, Sake 
A Phe grant shall enure by wa ———3— 
—* — to give Nit a logll 1780, because ‘ 
privity between them : yet there being no privity between 
C, the estoppel cannot operate, and B. sets up against C. a 
cn ———““ 
> mpage A Court of Law cannot take any notice _ 
in an e pqniast any other persen ting #1, 

a B to Avhe would be — — sm 


Mb ' #i on] 

— Miet, in stich the Sty tail) 
jatyRisdon Nicholson conveyed the lands in quéstion to 
‘Langston, on the 8th August, 1780 ; “that Jaco 
on. devised the same to the lessor of the Plaintiff, 

@ the 25th December, 1784,’ and. shortly “afterwards 
‘died. ‘That a grant from the State, for the lands, issited 
teeRisdon Nicholson on the 10th April, 1792, the survey 
Micholson conveyed the same .o Thomas Daughtry, on 
24th ——— 1788, who conveyed’ the same to 
. Hering, on! the 7th: Janwary,,\1784.~'That 
Hering, by his’ will, empowered his execu- 
torntll, and on the 20th November, 1805, he being 
2* the lanuls to the Defendant. 
“thet Frederick Hering, and 


{ — tied plomeion of thn laste 
even years from the 4th June, 1784. BS 


e 
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jets, 1848. By true Court.—The grant issued in 1792, to Bis, 
Wry don Nicholson, enured by way of estoppel to the be 4 
— of those claiming undérhitii*by conveyances made” : 
M’Kinnie. jor to that time ; and the conveyance te Jacob , 
ton being prior in time to the conveyance to Daughtr 
would prevail, were it not for the seven gears 
possession which those claiming under Daughtry hai 
hai! of the lands. ‘This possession would bar the: 
of entry of the lessor of the Plaintiff, if the g 
relation back, so as to vest.the legal title in any 
ing a conveyance from Nicholson anterior to the issq 
of the grant. Bot conte the gues eee ee cae ) pr 
ducé such effect ? As between Nicholson and ¢ : 
lessor, of the Plaintiff or the Defendant, the g 
be considered as producing this effect ; for as to the fi 
Nicholson would be estopped by his deed of ree 
denyiag that be had not the legal title to the Tanids” 
that time ; and as to the second, he would be it 
manner estopped from denying that he had not the 
title to the lands in 1784. But the-estoppel 
only between parties and privies, There is:no’ 
between the lessor of the Plaintiff and the I 
and what is the title which the lessor of the P 
up? A deed from a man who at the: tine he 
had no. title that a Court of Law can take notice of 5 
had a mere entry, and the legal title remained inf 
State for twelve years afterwards. This title would’ 
" way of estoppel prevail against wicholson, were he: 
Defendant ; but it shall prevail in this C 
one else. The condition of the Defendant would bert 
— sete ge BO 
possession and should bring 
Tecover against no\one, in an 
son. ine aga via. se ‘be Pn ) 
recover. 6 RNa > 


— eet +. ez ' 7 
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Brom Wilkes... 
Joseph * 
ne af on init indictment for. been com- 
—— — it is. not 


— — 
— 


Ee nee ee 
‘A been committed in an oath taken before a company 
— for the purpose of getting a fine remitted. 
oF thé’ triaP'a questidn arose, Whether the commission 
of the seniér officer of the Court ought not to be pro- 
“duced, to prove his grade as an officer and that the court 
— legally constituted? The presiding Judge thought 
_thatit-was not nectssary’ to produce: the commission, 
recei ved pagol proof of the grade‘of ‘the officers and 
the constitution of the court. — 
ve — — ni alQand’ 
we Sar “ : Cl a ap be |. 20 
— 
Auce the commission: ie ee ree 
© oe acting a ch an snk 
re S selre! Miw a 
* — 


— 13 


The — 4} 


” 1060 





CASES IN. THE SUPREME:COURT 


James ‘Taylor , 
a Craven. 

Taylor and Justice. * 
Case of Partnership. If an agreettient for · common oF special p 


nership appear to have existed between parties for the pure 
property, with intent to sell the same for thé profit of the 


and no express agreement be proved adjusting the division 

of the profits, the Law extends the concern to all the ‘pa 
chased by either of the pasties; and the parties aré 1 to shag 
the profits, without regard to the payments or advances made § 
either for the purpose of effecting the purchase, if there be no r 
a a i 

tive 


‘The bill charged, that Complainant, in January 5 x 
eeding the filing thereof, had introduced to Defendants, 
merchants and copartners in trade, in the town of } 
bern, under the firm and style of “Taylor & 
a Capt. John Thomas and a Capt. Bmi 
whose vessels had lately before beem: cast away i 

wrecked at Ocracock Inlet, requesting them to.aid t 
‘ the. transaction of their 

and observing that 

that some advantageous purchases might be. made oft 
vessels or cargoes, the Complainant: with ‘Taylor & : 
Justice should be —RS— aad eval, ct din th 
purchases, that is, that Justive should be ine) 
terested one-half and Complainant the other half in all ” 
the purchases to be made, and in all the profits and emo~ » 
luments, of whatever kind, that should thence be derived, 
That Taylor & Justice acceded to this: proposition, and 
ip order to enable Complainant more and bene- * 
ficially ‘to go on with the proposed ation, it was — 
agreed that he, instead of paying off the sum of £94 8s. 
7d.'which he owed Taylor & Justice on a running ace.” 
count, should pass his note for the same, and invest the _ 
amount thereof, and also the amount of the duties on the: — 
said Thomas’s cargo, in such advantageous purchases — 


* 


* 
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ae might offer at Thomas's sale, (the Comiplainant being Jou, 2604, 
the Surveyor of the Port of Beacon Island.) “Lore 
“D ‘cotisequence of this: sigrcement,° Complainant wont to ™J'* 
J Ocracock, attended the sale, made very ‘advantageous Taylor. 
to the amount of $515, in rum, sugar and mo- 
and about the first of February returned to New- 
Fie with the artioien ev’ parchénid whic: be: deliver 
- o"Taylor & Justice, to be sold for his and their benefit, 
peat theo of $294 in cash, making in the whole 
of $809, the exact amount of duties secured on 
| tie said Thomas's cargo. That for these duties Taylor 
e bad given their bond at the custom-house, pay- 
3 ‘three and six months, and in consequence of the 
: ‘agreement, Complainant was respensible for a 
| ay here. “That at the same tine, he put ipto the 
: of Taylor & Justice, about forty boxes of 
sh ‘segars, and three or four hundred bundles of 
which he bad detained in congequence 
es thereon not being paid or secured ; but that 
ly afterwards, the duties on these articles and on 
of Capt..Roderiqué’s cargo were secured, and 
ners of these articles being introduced by Com- 
glainant'to Taylor & Justice, Complaimant consulted 
wit "Taylor & Justice about the purchase of them, and 
a them to make the pukchase ; thaf the amount of 
Libs duties oir tides ‘anticles, vis.’ Soe; war dedacted, and 
/ the residue paid, partly in money and partly in goods 
: od by Taylor & Justice. That the purchase of 
| fhe segars and tobacco was maile, as well as the former 
} purchases and those intended to be made thereafter, 
: Ny on account of Complainant and of ‘Taylor & Jus- 
tice, and in pursuance of the agreement before set forth. 
That about this time, Capt. Roderique con- 
— — — 
_ Complainant to manage the business, as his agent and 
» a8 agent forall concerned, and allow him a regular com- 
_ mission for the agency, proposed to Complainant to un- 
- dertake it ; He declined, and recommended to this agency 
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Juux, 1811. yd) pdt GegtitRadopeiennell 
them his assistance. Complainant, on behalf of Capt 
Taylor Roderique, applied to’ Taylor, one of the partners, offer. 
Taylor. ed his aid and expressly stipulated for,an equal di 
of the commissions and of all the profits and 
that might arise from thedtransaction. This 
stipulation being acceded to, the agency was 1 
and Complainant charged that he accordingly did 
the agency; That Taylor, one of the 
with Complainant and Capt. Roderique’ 
and, to attend the sales of Capt. Rode 
cargo, and in pursuance of the ag 
by: Meclt and pactuor’ with Goumplelioanty made 
ses to the amount of $2000, or thereabouts, wnd 
property purchased into possession. That -hav 
turned to Newbern with a considerable part of) 
perty purchased, they found an agent of t 
whom Complainant explained all that had been. do 
and paid to him $500. That Taylor and J 
the residue, retaining $191 for commissions. nts 
That kpowing large profits had accrued from t 
culation, which profits were entirely in the hands 
lor & Justice, Complainant applied to them for an i 
count thereof, and payment of his share : and 3 
lor & Justice denied his right to an equal partici 
the profits, saying that Complainant had not 7 
advances with them, and was entitled to profits only. i 
proportion to the advances which he had made, aud i 
sisting that his running account for which he had g 
his note as aforesaid, should be deducted from his’ 
vances, and that they should be credited exclusively § 
' the expenses of the speculation out of the profits real: 
although the expeuses were not then paid. That 
then agreed to submit the matter in controversy bet 
them to the arbitrament and award of John De 
and John Harvey, merchants of Newbern; and in 
suance of this agreement, they submitted to the 
bitrators, “ Whether Gemplainant’s advantes bad 


Ber 


roa 
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such)as to entitle him to a full moiety of all the profits Juxx, 1811. 


arising from the purchases and speculations before set 
 forths” and the arbitrators, alter hearing the allega- 


Taylor 
v. 


ions of the parties, and examining their documents, were — Taylor. 


j Al opinion that Complainant was.so eutitled. The bill 
then. charged, that Complajnant, had often applied to 
Taylor & Justice for a settlement of the account, and 
- -ypayment of his share of the profits, and they had refused 

‘3 such settlement and payment. The bill prayed 

. pee and relief, &c. 

a ajeThe answer of the Defendants admitted, that Com- 

oo inant, proposed to them that they should become bound 

Ny 2 custom-house, for the duties upon the cargoes of 

4 vk and that he and they should jointly purchase 
& » sale of the wrecked property, and equally divide 

_ the profits arising therefrom: but they/denied that they 

led to the proposition of an equal concern and divi- 
gion of profits in whatever purchases might be made be- 

“yond the sum of duties secured. ‘They admitted, that to 

_ the amount of the duties, Complainant was ty be entitled 
pe An equal share of the profits, but alleged that in case 

¢ purchases.exceeded the amount of duties, the benefit 
to belong exclusively to that parfy by whom the 

"advances for such purchases were mate; and that in 
* of purchases on their joint account, the property 

Id be placed in their hands, and the disposal thereof 
che wholly ynder their direction : and that whenever they 
should supply the funds to make purchases at said sales 

; beyond the amount of duties secured, and should not 

themselves attend the sales, but leave the management 
of the business to Complaingnt, he was to be entitled to 
_ap.equal part of the profits arising from the purchase, 

as a compensation for his services in making the pur- 

_ ghases : that if, when they, or either of them attended 4 

pale, and intended to purchase beyond the amount of the 
| duties secured, Complainant thought proper to meet 

4 _ them <with equal funds, he was tu share equally in the 


Von. EH. 10 


oY 
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Jetr, 1811. profits of such purchase ; otherwise, in proportion athe 
sum which he should advance. 
7T As to the running account of Defendant for 2o4areq 
Taylor. 7d. Defendants answered, that the same had been * 
due, and they were pressing Complainant for pay 
but he, alleging that he wished to apply some money ig 
purchases fur his own benefit at the said sales, they pros f 
posed, and Complainant agreed to it, that Com 
should retain the sam of 294 8s. 7d. and give them, 
his note, but an accountable receipt for that sum ; th 
he should invest the money in purchases at the said 
and in consideration of his doing the business and 
ing the payment at the sale, he should be entitled to 
the profits on the purchase made with that sum ;’ 
this was done, not in consequence of a general 
ment of equal concern in all purchases at the cont 
plated sales, but merely to close Complainant’s acei 
They stated, that they gave Complainant instruc 
in writing, at the first sale, to invest the amount of 
mas’s duties in purchases, pointing ont the article 
which he should buy and the prices he might venture 
give. At this time it was not known that Roderique 
vessel and cargo would be sold; but expecting that 
sale might take place, Cotupleinint was instructed & 
invest the amount of Roderique’s duties in such pu 
ses ; and they informed him that the profits arising fre 
his purchases to the amount of the dutiesy should 
equally divided between them and him. 
They admitted, that upon Complainant’s return 
Newbern, he delivered to them the rum, sugar and mo= 
lasses charged in the bill, bat they denied that he pai 
them $294 in cash, or any other sum, Capt, Thomas 
paid this money, which, with the apticlés‘purchased by” 
Complainant, made up the amount of duties which Capt. 
Thomas owed, and for which they had given their bond 
at the custom-house ; and upon his making this 
ment, they gave him a discharge. yf enge, 
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— there was any agreement that Complainapt should be Jovr, 1811. 
* ¢ wn 


| 


J 


responsible for one-half of the duties. 

. They admitted, that in February there were deposited Tayler 
with them, under the inspection of _Complainaa, Capt, Taylor. 
-Roderique and his seamen, thirty-nine boxes of segars, — 
Lene the Captain, aud-thirty-one boxes and one 

+ pocket of segars, and four bags of tobacco, belonging to 
oe stam@h. On the 11th of that month, the seamen 


ed at their store.and offered to sell their segars and 


- tobaceo. They were foreigners, and there was a diffi- 


E —? understanding them. Complainant came in and 


as interpreter, and a bargain was concluded. They 

od that Complainant was entitled to any participa- 

tn that purchase ; that he either introduced the 

to them or had any agency in making the bar- 

except in acting as interpreter. That neither he 

they was precluded, by any agreement between them, 

from employing any sum which either might think pro- 

‘per to advance,.in purchases of wrecked property, while 

here remained sufficient to invest the amount of duties 

their joint account; and Complainant purchased for 

is own use, of Capt, Roderique, articles to the amount 
$103.. 


a _ ‘They admitted their agency for Capt. Roderique, but 


mpressly denied any agreement that Complainant was 

) share the commissions, They agreed that in consi- 
F diretion of his having recommended them to the agency, 
he should have the profits which weuld arise from pur- 
- ghases to the amount of the commissions. They admit- 
ted the purchases at Capt. Roderique’s sale, the delivery 
' of the goods in Newbern, the arrival there of the agent 
of the owners, the settlement with him, the amount of 
commissions received, and the payment to them of $500 


_ by Complainant. 


As to the award charged in the bill, the Defendants 


— scave a history of it, — ——— 


way binding on them. 
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Ivxx, 1811. 


Tavior 
v. 
Taylor. 


CASES IN THE SUPREME COURT 4 
Upon the hearing of this case; the following i— 


woere submitted to a Jury, to wit : oe 


1.°Was there an agreement between the Complainant 
and Defendants, as to the division of the profits to 
from the purchase and sale of the articles*in Comy 
ant’s bill set forth : and .what was that agreement? — 

2. Was there any agreement as to the division ‘of 
commissions on the agency for —- —*8 | 
what was that agreement ? * ate 

S. Was there any award which settles the princi 


ey) 


. on which a division of — should be made ; and ¥ 


was that award? i 
. The Jury found that there was an agreement t 
the Complainant and Defendants as to the division’ 
the profits mentioned in the first issue ; and that agré 
ment was, that the said profits should be equally divide 
between the Complainant on the one part, and the 
fendants on the other. They further found there wai 
agreement as to the commissions mentioned in the sec 
issue ; and that there was no such award as is menti 
ed in the third issue. : 
The presiding Judge, in his * to the Jory; : 
that if an agreement for acommon or special partnershi 
appeared to have existed between the parties for the pu 
chase of any property at the sales set forth in the ti 
and answer, with intent to sell the same for the y 
of the parties, and no express agreement was pre 
adjusting the division or share of the profits, the 
was, that the concern extended to all the goods 
ed by one of the parties at the time of the sales, and tl 
the parties were entitled equally to share the p 
without regard to the payments or advances made by 
either of them for the purpose of effecting the purcha⸗ 
there being no contract as to the amount of'the ad s 
to be made respectively. A rule for a new trial was ob- 
tained, on the ground that the charge was incorrect im 
Law. The rule was sent to this Court ; and J 
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; ‘By THE Court.—The presiding Judge laid down the Jvzx, 1811. 


Law correctly in his charge to the Jury: The rule must 
be discharged. 


id 


Den on the several demises of Joba C. 
oy. Osborn * John Stauly From Craven, 


John ———— 


Question of evidence. In ejectment the Praintift claimed title under 
a grant issued in, 1707, far 640 acres. The beginning corner called 

_ for in the grant was, “a poplar on Trent river, thenee 320 poles to 
a pine,” &c. On the trial, he contended his beginning corner was ~ 
400 poles from the poplar, and the second corner 400 poles from | 
the pine ; and to prove it, he offered to lay before the Jury the re- 
cord of a petition filed by one of the old proprietors of the land, 

_ before the Governor in Council, praying for a re-survey, the order _ 
in Council for a re-survey, directed to the Surveyor-General, and 
the re-survey made in pursuance thereof in 1768. Held, that the 
record of this petition and re-survey is not admissible in evidence. 


* 


The lessors*of the Plaintiff claimed the lands in ques- 
tion under a grant issued to Frederick Jones, in the 
year 1707, in which the boundaries are described as fol- 
lows, to wit: ‘« Beginning at a poplar on Trent river, 
‘running thence west 320 poles to a pine, thence north 
$20 poles to a pine, thence east 520 poles to the river at 
4 @ Spanish oak, and with the river to the begiming, con- 
a ining 640 acres.” They contended that the beginning 
corner stood at the distance of 400 poles from the pop- 
Jar, and the second. corner 400 poles from the pine. ‘To 
Support this pretension, they prayed for leave to give in 
‘evidence the record of a petition of Edward Frank, a 
former proprietor ‘of the land, to the Governor and 
Council, in the year 1769, praying for an order of re- 
survey, and also the re-survey authorised and made pur- 
_ slant thereto, in the words and figures following, viz : 
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Jeux, 1811. “Ata Council held at Wilmington, on the 28th April, 17 ; 
Lory sent his Excellency the Governor in Council. Read the petition gf 
Osborn Edward Franks, setting forth that his father, Martin Franks, in his } 
v. time, purchased ffom Frederick Jones a certain tract of land granted 
Coward. by patent to the said Jones, in the year 1707, for 640 acres, in 
county, on the north side of Trent river, called the White Rock; the @ 
courses and distances of which patent will not extend as far as the 
natural bounds and marke lines of the original survey. Vhereup 
the petitioner prayed an order to re-survey the same agreeably to, 31 
known bounds and marked lines ; that if there should be found a day. 
plusage, the said petitioner might have the preference to secure the 
same in such a manner as his Excellency in Council shall hereafig 
direct.—Ordered a warrant of re-survey to issue, according to the 
prayer of the petition. 


A true copy, — 
JNO. LONDON, D. Sec’y, © | 


To the Surveyor-General.” 


Surplus—360 acres. 














Trent River. ne 
Pee ee os “ 
**#ets —— 

——— 
Jones, in the year 1707, for 640 acrey in Craven county, ‘ 
White Rock, surveyed by virtue of a warrant of re-survey, inued at 
Wilmington the 28th April, 1768. J 
L. LANE, D. Surv’. 


Be-surveyed this 24th Seaham 1768.” 4 a4 
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Phe presiding Judge refused to receive the evidence Jv»r, 1811. 
offered ; whereupon the Plaintiff suffered a nonsuit ; and —— 
it was referred to this Court to decide, Whether the said — 
_ agg and re-survey were admissible in evidence ? Burrows. 
the ; b Se 
dna) Brorde Covrt.—The evidence offered was inadmiss 





sible. Rule for a new trial discharged. 


— Matton sud wife 
‘ v. From Martin. 
James Burrows. 7 


Dower, ‘The tents which accrus before the asigament ofdowe, * ' 


belong to the heir: but he is answerable over to the widow for 
_ them, as damages for not assighing her dower. The remedy for the 
‘ widow to recover these damages, is by petition for a writ of dower, 
— snd praying therein to have the damages assessed. The Court will 

. order an issue to be miade up between her and the heit, and sub- 
ry mitted to a Jury. The widow cannot maintain an action on the case 
agninat the heir, nor any other person, for the rents received before 
the assignment of dower. 


David Perry died seised of certain lots in the town of 
Williamston, whichhis administrator, the present De- 
fendant, leased for three years, and received the rents, | 
amounting to £70 5s. Subsequent to the making of this 
lease, the widow of Perry married John Sutton, and 
' they filed a petition praying that her dower might be 
 Aaid out in the lands of which Perry died seised. The 
~ Jury inchided the lots’aforesaid in her dower, and re. * 
turned their report to Court, and the Court confirmed 
it. The Jury also included the dwelling-house and out- 
houses of Perpy in the dower, and the widow occupied 
| the dwelling-house until her marriage, and her husband 
, and herself afterwards occupied it until the dower was - 

» laid out. ‘Sutton and wife then brought an action on the 
case eee Burrows, to recovev the rents aforesail, 



















t 
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Juxx, 1811. which he had received ; and the question was, Whether 
eV“ the action could be maintained ? we 
Sutton t 

v. ath — 

Burrows. ororone, for the Plaintiffs.—When, the writ, of. .novd 
disseisin was given, the strictness Of theefeudal » 
was wearing out, and damages were allowed to be givens 
and about the same time, damages were allowed in most 
of the other real actions where the freehold was demand 
ed—(3 Bl. Com. 185.) At that time, the action of ject. 
ment was used only for the recovery of terms for year, 
When this action came into general use for the rece 
of the freehold, nominal damages only were givens | 
the Law applied a new remedy, by giving the actic 
trespass for the mesne profits. The writ of dower va 
then used as.a real action, and by the statute of Merton 
damages were given to the demandant in the wri 
Lit. 32, b. note, ) Under this statute, damages are 
vered not according to the value of the land, but of th 
rents. As other real actions have.given way to them 
tion of ejectment, so the writ of dower has given 
to the petition for dower, under the act of A 
bly : and as in ejectment the Courts have applied 4 
action of trespass to recoyer the mesne profits, why, 
the petition for dower, will they not apply the. flexibl 
remedy of the action on the case, to recover the 
and profits which the widow is entitled to in the t 
she ought to have been endowed ? ' 


Daniel, for the Defendant.—Before the statute of J 
ton, no damages were given in the writ of dower, Th 
statate was intended to compel the heir to make a speed 
assigninent of dower. The action on the case seul 
lie even against the heir. If the widow claim damages 
she must set up her claim in her petition for dower, ai 
the Court will direct an issue to be made up betweem het 
and the heirs, on which the Jury will assess ¢ 8 


‘Phe present suit is brought against the. admini 
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dee leased the lands and received the rents. If he re- vt, 1811. 


ceived the rents, for whose use did he receive them? 
Surely for the use of the heir, upon whom the land had 
descended. For until the assignment of dower, the en- 
tire freehold*was in the heir. Will the assignment of 
dower have relation back to the death of the husband, 
so as to affect the Defendant, who in the interim has re- 
ceived.the rents? Do not the profits follow the freehold 
as a necessary incident? The widow, is entitled to: the 
rents, but she must look to the heir for such as accrued 
Before the assignment of dower ; for he in contemplation 
of Law has received them. But she cannot recover even 
ay — the heir in this action: She must, in analogy to 


Sutton 
Vv. 
Burrows. 


the’ proceedings under the statute of Merton, havedama- _ 


‘Gee anscnsed a her acy ge for dower. 


‘By tue Covrt—It is the duty of the heir to assign 
dower to the widow within a reasonable time after the 
death of her husband.’ ‘If he fail to do it, she shall, upon 
. petition filed for that purpose, have her dower assigned 
by a Jury ; and if she claim damages for the detention 
of her dower, she must inform the Court of that fact ‘in 
her petition, (to which the ‘heir must necessarily be a 
_ @party,) and the Court will order an issue to be made 
_ up’and tried between her and the heir, and the damages 
to be assessed.. The rents are necessarily incident to 
the freehold, and go to the heir until dower be assigned. 
» The rents now claimed belong to the heir, as they ac- 
‘ crued before the assignment of dower. Bat the heir is 
“not liable to the widow for the rents in an action on the 
case. He is liable upon her petition given by the act of 
Assembly, in analogy to the proceedings under the writ 
given by the statute of Merton; and there the widow 
xecovers. not reiits, (Which wtlpprins a “privity of estate) 
* bat damages for the detention of her dower ; in assess- 
ing which, the value of the rents is the proper guide to 
the Jury. Judgment for the Defendant. 


Vou. IL. , 11 
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CASES IN THE SUPREME COURT — 


Den on demise of Thadeus Pendleton —3— 
v. From Pasquotank 
George Pendleton. i | 
‘ a ee 
Executory devise. A. devised to her son B. one part. of a tract; 
land, and to her son C, the other part, and directed, that if either 
them died, leaving no heir lawfully begotten of his body, the os 
should be the lavwful heir of all the land. B. died without issue. 
that C. was entitled to the lands ynder the limitation. 


Sarah Pendleton, being seised of the lands in 
devised them as follows, to wit :..“¢ I give unto Benj 
Pendleton, my eldest son, this end of a plantation wheres 
on I now live, divided by a ditch from the creek sw 
to the road ; and one-half of the land I bought of: J; 
Jackson. I give to my son Thadeus Pendleton, the 
maining part of this land whereon I now live, and, the, 
remainder of the land I bought of James Jackson: gad. 
if either of my sons dies, leaving no heir lawfully t 
of his body, the living son shall be the lawful heir of al 
the land.” Benjamin, one of the brothers, died, without 
issue, having made his will and devised his interest} in 
the lands to his wife Sarah Pendleton, under whom t 
Defendant entered and took possession ; and the questi 
in the case was, Whether the limitation over to Thade 
Pendleton, the lessor of the Plaintiff, be good ? 


Hat, Judge, delivered the opinion of the Court : 


From the particular words used in the clause of t 
will now under consideration, it may be fairly infe 


that the meaning and intention of the testatrix was, that _ 


if either of her sons should die, leaving no heirs lawfdlly 
begotten of his body at the time of his death, the living 

son should be the lawful heir. The words “ the living — 
son shall be the lawful heir,”? mean the same as if she 
had devised the lands to Benjamin in fee, but in case he © 
died without leaving heirs lawfully.begotten of his body, 
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wong, or during the life of Thadeus, then Thadeus to be Wek, 3811, 


* the lawful heir. In this case, the dying without heirs 
would be tied up to the time of the death of Benjamin, 


_ gtd of course not too remote. The case before the Court 


is very much like the case of Pells v. Brown, (Cro. Jac. 


'590,) Mere it was decided, that a devise in fee. to A, 


and if he die. without issue in the life-time of B, then to 
B. and his heirs, was a good executory devise, to take 
effect on the contingency of A’s dying in the life-time of 
, B. without issue. The principle of that decision has 
been approved in the cases of Patton v. Bradly, (3 Term 


 § 45)) and Roe d. Jefivey, (7 Term 589.). In the case of 


“Hughes v. Sayer, (1 P. Wnis. 534;) a devise of personal 


A> centered for the Plaintiff. 












Pe has i 


Sy 


a at 


Pendleton 


Vv. 
Pendleton. 


|  @state to A. and B, and if either die without children, 
|. then to the survivor, was held+good. Let judgment be 





, 
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Jor, 1811. 
ww 
Den on demise of George W. L. Marr 
and others 
: v. 
Thomas Peay and others. 


From Rowan, 


Power of executors to sell lands. Prestimed renunciafion of an cae: , 4 
cutorship. A. beimg seised in fee of lands, and possegged of | 
sonal estate, made his will, and difected “his executors therdg =F 
named, to pay and discharge dl his just debts, and to scl and = 
pose of whatever they might think proper and best of his, estate, y 
satisfy his debts.” He appointed B, C, and D, executors, and di — 
in 1778. B. and C, qualified, and ‘undertook the execution of th t. Bed 
will. D. never qualified, nor interme idled ‘with the estate, nor for a 
mally renounced the executorghip. In 1798, B. and C. sold ie oe 
lands to pay the debts, D. being alive and not refusing’ to joi it : 
deed to the purchaser. Held, that the deed of B. and C, was ' 
to pags the title, they being answerable to creditors for the — 9 
and the testator having left it to the discretion of his execute a) ; 
pay the debts out of any part of his estate they might think pre 
The power to sell is attached to the executorship, and not tot J 
persons named éxecutors. 4 

The Court will presume a renunciation after * a lapse ef time. ry 
formal renunciation in open Court is not necessary ; it only aff is 
easier proof of the fact. = 






a9. 
_— 


idee 


eee. OF WE 


eS 
aS 


John Hunter, being scised of the lands in question, — 
devised as follows, to wit: “ I order my executors here” 
after named to pay and discharge all my just debts,‘and- 
that they sell and dispose of whatever they think proper 
‘and best of my estate, to satisfy my said debts.” 
appointed Alexander Martin, James Martin, James Hu 
ter, John Tate and Edward Hunter, executors of 
last will, which was proved in Guilford County 
at February term, 1778, and James Martin, James Huns 
ter, John Tate and Edward Hunter qualified as execu * 
tors. Alexander Martin never qualified, nor in any way 
intermeddled with the estate of the testator, nor did he 
ever formally renounce the executorship. Jobn ‘Tate and | 
Edward Hunter having died, James Martin and James’ 
Hunter, the surviving acting executors, in the year 1798, — 


’ 


*— 
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bargain and sale conveyed them to the lessors of the 
Plaintiff, Alexander Martin being then alive, and having 
not refused to join in the conveyance. The question 
submitted to this Court was, Whether, as Alexander 
» Martin had neither formflly renounced the executorship, 
nor joined, nor refused to join in the sale and conveyance 
of the lands, the lessors of * Plaintiff were entitled to 


“| recover? 


rug Covurt.—The lahds.in question were sold to 
pay the debts of the testator. He did not set apart a 
| © particular portion of his estate for the payment of his 
| éebts:. he has left it to the discretion of his —2* ? 
his debts from the sales of any part of his. 
executors are to pay the debts ;; creditors’! x 
‘to such of them as undertake the execution of the will ; 
} and it seems necessarily to follow, that those, who qua- 
ify and undertake the execution of the will, shall be 
competent to de what the will directs to be. done. The 
_ power to-sell is attached to the executorship, not to the 
persons named as executors. But were it otherwise, the 
Court will necessarily presume, after such a great lapse 
of time, that Alexander Martin has virtually rec ouneed 
_ the executorship. A formal renunciation in open Court 
ig not indispensible ; it only provides an easy method of 
’ proving the fact. Qther evidence may be equally satis- 
_ factory 5.and none could be more so, than lying by for 
the space of twenty years, and during that time.never 
intermeddling with the estate. —— —— 
for the or 





* — Whe aT I os 
Bice 


for the purpose of raising money to discharge the testa- Jvzx, 1814, 
tor’s debts, sold the lands in question, and by a deed of ere 

























Posy. v 



































CASES IN THE SUPREME COURT 


Jutr, 1811. ; ant —F 
wry —— 
— Exum ut 

| Prom Craven. .· i 
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>, to ——_ 


The heirs of Benjamin Sheppard. 


Judgment being given for an administrator, upon the plea of “fully . F 
administered,” a scire facias issued to the heir, to shew cause 
judgment of execution should not be had against the real estate 
descended. The heir pleaded “nothing by descent,” and after, 
wards, pending the suit, he pleaded, “that since the last c x 

ance, the lands had been sold to satisfy other executions,” Th | 

Plaintiff demurred : and the demurrer was sustained, a he 





ay 





The Plaintiff recovered against James Glasgow : 
Martha Jones Sheppard, administrators of the estate of 
Benjamin Sheppard, deceased, in the County Court 

© Greene, in an action of covenant,2 ſor damas 
£ of suit ; but the plea of “ fully administer 
was found for the Defendants. ‘The Plaintiff then a8 
out a writ of scire facias against the Defendants, Sq 
gesting that the said Benjamin Sheppard died seise 
a large real estate, which descended upon the Defer 
as heirs at Law, and praying for execution of the’ 
damages and costs against the real estate to them 
cended. Upon the return of this writ, the De 

- appeared and pleaded several pleas, amongst which were, 

“ no such record, and nothing by descent :” and is 
being joined upon said pleas, they were all found for 
Plaintiff. The Defendants being dissatisfied with 
verdict, appealed to the Superior Court for Ne 
District. ‘The transcript of the record was filed by th 
Defendants in duc time, and the case stood upon’ t 
docket of the Superior Court, for trial upon the 
joined in the County Court, until January term, 18¢ J— 
when the Defendant’s counsel, as of course, and without 
motion to the Court, pleaded, “ that since the last'c 
nuance, the lands have been sold to satisfy other execu- 
tions issued from this Gourt :” to which plea the Plain-— 
tiff demurred, and the Defendants joined in demurrer. 


4 
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At July term, the issues. joined between the parties in Jvtr, —* 
County Court, were tried and found for the Plaintiff: 
| nd the issue in Law joined between the parties, was =~ 
| gent to this Court. And : Atkinson. 


B rue Covrt.—Let the demurrer be sustained. 


- ~ 


Laurence Wood 
i From Wayne. 


* 


————————————— ive him a certain part 
IPE corn and kage — 
ng the year. Before the corn was gathered, or hogs divided, B. 
his interest in them to C, who, in the month of Novémber 

that year, the corn being then gathered, demagded of A. the 
to which he claimed title under his conveyance from B. A. 


} refed to delve it and. brought anaction of trover. Held, that 
the action would not lie ; for the contract between A. and B, con- 


| Primed executory until B's share of the corn and hogs was set apart 
—9— A. 


This was an action of trover, in which the Plaintiff 

% 4 to recover the value of certain corn and pork, 
which he alleged belonged to him, and which Defendant 
had. converted to bis own use. The facts of the case 

' were as follow. Atkinson, the Defendant, employed 
one John Lindsay as an overseer for the year 1806, and 
agreed to give him a certain portion of the-corn and 
_ hogs which should be raised on the plantation in that 
year. In September of that year, Lindsay sold and.con- 
veyed to Wood, the Plaintiff, all his undivided share of 
the corn and hogs. When Lindsay gathered the .corn, 
in October, he deposited a part for himself in one place, 
and a part for Atkinson i in another ; bat no consent of 

_ Atkinson to such division appeared, except an inference 
' which might be drawn from his calling the corn which 
_ Lindsay had deposited in a place for himself, « Lindsay’s 
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Jonr, 1811. deni No division of the hogs was made, but’ Adis 

son stated, in December, that Lindsay’s share was a eh 
= tain number. In November, 1806, Wood 4 

Atkinson. Atkinson, the corn and hogs to which Lindsay was% ‘ 
titled : Atkinson refused to deliver them, and there A 
Wood brought this suit. Upon the trial, the presid te 
Judge was of opinion that the Plaintiff could not 
tain the action, and a nonsuit was suffered. © A rule for 
a new trial being obtained, was sent to this Court ; ‘ang 


aa 
\ 


By THe Court.—In this case, there was no evi 
that Lindsay’s share of the corw and pork had 
apart for him by Atkinson, and while so set apart, th 
the conveyance tothe Plajntiff was miade. “Bef t 
, Plaintiff can recover, he must shew that the:s 
Lindsay had been set apart, otherwise the case 
rest upon the mere contract of the parties. Hew 
shew, in the next place, that after Lindsay’s share’ 
been so set apart, it was conveyed to him, and be 
any conversion thereof was made by Atkinson.~ 
evidence does not support either part of the case, 
the nonsuit was proper. Let the rule for'a new trial 


discharged. 





bBo Pach a 
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bdo de. 
Richard B. —— ae Beg fb rr , 
eer tw From Craven. 


» Richard D. Spaight and others. 


Bringing lands into hotchpot. A. being seised of divers tracts of land, 
died intestate, leaving two daughters, B. and C, his heirs at law. B. 
© jmtermarried with D, and A. conveyed to B. and her heirs, four tracts 
of land ; tow). and to his wife B. and their heirs, three tracts of land ; 
jae, D. and pia heirs, two tracts of land. Some of the deeds purport- 
ed to be made for a small pecuniary consideration ; others of them 


; yee ed to be made for natural love and affection; and others for 


love and five shillings. Held, that in making partition of 
pdt lands of which A; died seized, 
Jands conveyed. to the husband alone are not to be brought 


hotehpot ; but that, 
Wika lends eamveyed ta ths vite bleas, and a moiety of those con- 


) Pveyed to the iusband and wife, are to be brougiit in. 


J rm tin rn of, the lands of 
- omhich Joseph Leech died seised, and it presented divers 
__ questions relative to advancements in lands, made by the 
tea sg patra The petition stated, that 
Joseph Leech, formerly of Craven county, had died in- 
it, acuok and possessed of diverd tracts of land, 


therein described ; that he left, him surviving, a son 


—n 26; henchitnd two daughters, the peti- 


 tioner “Frances, and Mary Jones Spaight, widow of 


Dobbs Spaight, on whom descended, as his heirs 
‘law, the lands aforesaid. That the said George M. 
Leech died intestate, leaving, him surviving, his two sis- 


» ters, the aforesaid Frances and Mary: that.Mary bad 


since died intestate, and all her right, title and interest 


_ im the lands, descended upon Richard D. Spaight, Charles 
6 Spaight, and Margaret FE. Spaight ; between whom 
and the petitioners the lands aforesaid were to be divided - 
in equal moieties, —————— 
o the petitioners. 


. That Joseph Leech, * his life-time, by deeds reciting 


the respective considerations hereinafter mentioned, did 
convey sundry other tracts of Jand, either to his daughter 


Vox. II. 12. 
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Jvc, 1811. Mary Jones Spaight and her heirs, or to Richard 


Jones 
Vv. 


Spaight. 


Spaight, her husband, and to his heirs, or to the 
Richard and. to the said Mary his wife, and their 


that is to say, that he, by a deed hearing date the 
August, 1800, purporting to be made in consideration 


the sum of five shillings, conyeyed a tract of land. 
taining 640 acres, on the west stde of Pedee, river, 9 


Richard Dobbs Spaight and his heirs< by deed -| 
date the 20th May, 1801, purporting to be mede ine 
sideration of the sum of five shillings, he conveyed a re 
containing two hundred acres, lying in Craven cx 

on the south side of Neuse river, to Mary Jones.& 

and her heirs : and by deed bearing date the 11th 
1801, purporting to be made in consideration of t 

of forty pounds, he also conveyed to the said Mary Je 
Spaight and her heirs, a tract containing three-hund 
acres, lying pear to the before described tract. Th 
deed hearing date the 13th December; 1797, and p 
porting te be made in consideration of the sum of twe 
potmds, he conveyed to the said Richard Dobbs &§ 

and his heirs, a tract containing ene hundred acres, 

in Graven coun, on the west-side of Slocumb’s. 

that by deed bearing date 21st May, 1794, and 

ing to be madevin consideration of natural love an 
fection, and of the sum of five pouftds, lie conveyed: 
front of lot No. 24, and the eastern half 6f lot No: 
the town of Newbern, to the said Richard and 
wife and their heirs: that by deed dated 18th —* 
purporting to be in consideration of one hundred 5 
he conveyed a tract of thirty acres on Trent A 
the said Richard Dobbs Spaight and ‘ris heirs: that Bf 
deed dated 3d June, 1796, purporting to be in c . 
ration of natural love and affection and the sum of | 


f 


shillings, be conveyed a tract lying near: Newberny d 


the said Mary Jones Spaight and her Heirs: that’ 
deed dated 4th January, 1797, purporting to be in’ dom. 
sideration of natural affection arid the sem of five 

he conveyed two tracts, one-of 70 acres, the other of 
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aeres, to the said Mary and her heirs: that by deed Jvsz, 4b, 
“dated 12th May, 1792, purporting to be in consideration 

of love and affection aind the sitm’of five pounds, he con- 7°? 

Bs % veyed a tract of 76 acres in Craven county, a lot in the Speight. 
4 town of Nowbern, No. 25, and the half of lot No. 25, to 
- the-said Richard Dobbs Spaight and to Mary his wife 
| Phe petition then chargeil, that alf the said lands were 
| + attually and in fact given to the said Mary Jones Spaight 
 gadber. husband, by way of advancement unto the said 
-by her father, and that the pecuniary considera- 
vein stated°were neverpaid ‘nor received, and 
“were only mentioned as a formal circumstance in the ¢x- 


e 


+ @iition of the deeds, and that the said lands ought tobe 
S t into hotchpot. The petition prayed that: the 
Jands might be decreed as advancements made unto 
said Mary Joues Spaight, and be brought into hotch- 


3 hy The questions arising upon this petition were sent to 


Court, and were argued by Gaston for the petition- 
and by Edward Harris for the heirg of Mary Jones 
ght. © 


: By THE Court.—The lands conveyed to the husband 
: along are not to be brought‘ into hotchpot: those con- 
" yeyed to the wife alone, and a moiety of those conveyed 
- fovher and her husband are to be brought into hotchpot 
in making partition of the lands of which Joseph Leech 
Tet ioe 

“Es M 


& 
> 





92 CASES IN THE SUPREME ‘COURT 
Jour, 1811. : ee 
M’ — and wife yy * 
rom New- 
Benj’n Smith, * of Wm. Dry. * 


Liability of a legatee for interest upon the value of his letaey 


executor and creditors. The general liability of alegateeto: J 
is measured by the value of his legacy; but whether he bed 1 
for interest upon that value, depends upon the particular cin e 
stances of the case. 

If he have good reasons to believe that the debt is just, a 
pute exist as to its amount, he ought to contribute his ra’ 
of the debt immediately upon dewand made. If he- 
improper delay, he shall be charged with interest. 


On hearing the bill and answer in this case, on 

tior! to dissolve the injunction, it was ordered 

creéd, that the injunction be dissolved as to part’ t 
recovery at Law, and that as to the other part, t 
junction be retained until further order. It was fu 
ordered, that this case be trafismitted’ to the Suj 
Court for decision on the following point’: Whethe? 
legatee, to whom a legacy is delivered over by the’ ef 
cutor, who does not know that debts exist, shall be} 
afterwards to refund the mere value of the property 
livered to him, at the valu when defivered to him, din 
no more: or whether the executor, having subsegut 
notice of existing debts, and giving notice to the leg 
thereof, and demanding of him to refand his proporth 
of the legacy delivered, for the payment of the ¢ 
shall not, on the refusal of the legatee to do so, be 
tled to charge the legatee with interest on the value ¢ 
the property delivered over, from the time of such notice 
and refusal. 


Gaston, for the legatee.—What is the general li 
of a legatee to the executor, when he is called pron 


refund? It is for the value of the property deli 
over, and not for any profits which may have acc 
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aring his ‘possession of it. In examining this question, Je=x, 1811, 


gome aid may be derived from the different acts of As- 
 @iibly On the subject. In the act of 1715, df. 28, the 
Legislature, in speaking of the extent of the executor’s 
liability, use the words | value of the appraisement,” 
‘and declare that the legatee shall refund “ out. of ‘the 
share Pedéived by him?’ The executor was liable té 
eMiditors only to the value of the appraisement : he paid 
legacies by the appraisement ; and if his liability is co- 


' @xtetisive only with the appraisement, why should the 


——— a legatee extend farther? “This construction 
Of the “actor 1715, is aided by’ the act of 1725, ch. 10, 
‘Which directs that estates of deceased persons shall no 
po Be appraised, but shall be ‘sold, and an account of 

sale returned into the Clerk’s office by the execu- 
or or administrator, who then becomes liable to the 


i - @itiount of the sale and no further, instead of the amount 
of the appraisement, as before. This view of the execu- 


tor’s liability is confirmed by the act of 1789, ch. 23, 


_ . which directs the executor or administrator to distribute 
» the estate within two years after/probate of the will, or 


administration granted, taking from the legatee or next 
of kin, a bond with security, conditioned for his refand- 


ing his rateable part of any debt or debts truly owing by 


deceased, which shall be afterwards sued for and reco- 
, or otherwise duly made appear. Yf the legatée is ‘ 


= liable to pay interest, he is in a worse Condition than a 


common bailee : for if by accident he lose his legacy, or 
it be destroyed, his liability will still continue ; whereas 
a reasonable degree of diligetice and cate in keeping the 
property bailed, would excuse him from any liability for 
the loss or destruction of the property bailed. 

‘Are thére any circumstances in this case‘ which ‘alter 
the general liability of the legatee? Tlie case states, 
that the executor gave notice of an ‘existing debt, called 
on the légatee to refund his rateable part, and the lega- 


* tee refused. The act of 1789 never intended that the 


W'Ke 


Vv. 


Smith. 
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Juxx, 1811. legatee should be obliged to refund simply upon pon the de, . | 
ww mand of the executor; he shall refund · when. 1 


Smith. 


shall be aped for and recayered or otherwise duly ' 
appear.” "The difficulty in. the case. ** 
meaning of the words “duly made appear.” Do hey 
mean a mere exhibition of a demand bya export ik 
a construction would lead to ruinous consequence 

claim will often be- unliquidated, so that the exe 
cannot tell haw much is due; doubts may also e 

to the justness of, the demand made. . It can py 
cases where the — of the debt and its an 

be made duly to appear, that the legatee is bound 4 
fund upon a mere demand. The, case does not. 


-whether the debt, of which the legatee was called ¢ 


refund his rateable part, was of this description; 
until this fact appear, the Court cannot say whether th 
legatee has been guilty of any default.in not in 
upon the demand of the executor. 


A. Henderson, for the executor.—The executor is li 


for the assets which come to his hands ; aut it is is 
terial how the assets arise ; whether they be the origins 
estate on band at the death of the testator, er the im 
crease of that estate. He is liable for money out at inte 
rest, and the interest which accrues after the testate rt . 
death. ‘He is liable for the slaves on hand at the a 
and their increase afterwards, and also for the hire Ne g 
the slaves up to the time that he delivers them to t 
legatee. The liability of the executor is not confined to 

the i increase of the estate up to the time of delivering it 
over ; fur the act of 1789 only intended to benefit the 
legatee, by enabling him to get his legacy earlier ;it — 
did not intend to impair the rights of , creditors. How — 
stood the rights of creditors before 1789? > Surely their 
rights and the executor’s liability were Co-extensive 
with the estate out of which their claims were te be sa- a 
tisfied. 
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J πσ rale the Codrt thay think pro- Jvcy, 1611, 
| feito adopt in'relativh ‘to this subject, the legatee in AW 
iP CHsd ttst GE Table for interest. Here he Was dily “Sense 
© F = potified of the debt, called upon to refund, and he refused. . smith. 
Y § WA suit is to be brought where the’executor acknow- 
Hikes the'justness of the debt, and has no wish to resist 
=. who shall suffer the consequerices ? Not 
he i8 in Tio fault, fie has no assets. “He 
shall suffer who is it fdult; and that is the legates for 
he has the assets, and he has notice of a debt which is 
# to be satisfied out of the assets. 


By Tae Cover.— The general liability of a legatee 

’ torefund is measured by the value of his legacy ; but 
—— he shall be chargeable with interest upon that 
flee, or upon any part thereof, for not refunding when 

- he has notice from the executor of existing debts, and he 

_ called upon to refund his rateable part, and he refuses, 
must necessarily depend upon the particular circumstan-— 
ces of the case. If he has good reason to believe that 
_ the debt is just, and there be no dispute as to its amount, 
he ought to contribute his rateable part immediately 
upon demand made: arid if the executor take from him 
J n0,refunding bond, still he ought to contribute with the 
same promptitude as if he had given a bond ; for here 
he is to contribute for the relief of the execytor, from 
whom the creditor exacts his debt de.bonis propriis. The 

_ gefunding bond is given for the benefit and ease of the 
executor, that after two years creditors may be turned 
over to the legatees for their money: and as in cases 

_ where no bond is given, the executor shall recover in- 
"terest if the legatee be guilty of improper delay in refund- 

» ing his rateable part of the debt, so in cases where a 

' bond is given, there seems to be no good reason why the 
_ sreditor shall not have interest, if the legatee has been 
"guilty of sieh delay. But the circumstances of each 
_ case must be looked to, in deciding whether the legatee 
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Joxx, 1811. shall be chargeable with interest. It dors not. appearin — 
\ry™ the case before the, Court, what — 
M’Kenzi¢ attending the debt, nor, whether those . 
Smith. were made known to the legatee when the execu | 
him notice of the debt and called upon him to sel : a 
It is surely not a general rule, that a legatee, A 
interest; and there not appearing in this case he 
‘liar circumstances to charge him, judgment must — 
tered in his fayour upon the point sent to this C , 





